JUDICIAL COUNCIL OF CALIFORNIA
ADMINISTRATIVE OFFICE OF THE COURTS
455 Golden Gate Avenue
San Francisco, California 94102

Report Summary
TO: Members of the Judicial Council

FROM: Appellate Advisory Committee
Justice Joyce L. Kennard, Chair
Appellate Rules Project Task Force
Peter J. Belton, Chair
Heather Anderson, Committee Counsal, 415-865-7691

DATE: August 6, 2003

SUBJECT: Revision of Appellate Rules: Third Installment—Rules 30-36.3 (repeal
Cal. Rules of Court, rules 30-36, 37-38, and 39.50-39.57; adopt revised
rules 30-36 and 36.3 and related Advisory Committee Comments,
amend rules 36.1 and 36.2) (Action Required)

|ssue Statement

Thisisthe third installment of the Appellate Advisory Committee’ s multiyear project
to revise the appellate rules of the California Rules of Court. It addresses the rules
governing the hearing and decision of appeals in noncapital criminal cases and
appeals from judgments of death. The revision is necessary because many provisions
of the rules have become unduly complex, difficult to understand, or inconsistent with
current law and practice.

Recommendation
The Appellate Advisory Committee recommends that the Judicial Council, effective
January 1, 2004

1. Repeal existing rules 30-36, 3738, and 39.50-39.57 of the California Rules of
Court;

2. Adopt revised rules 30—36 and 36.3 and related Advisory Committee Comments;
and

3. Amend rules 36.1 and 36.2

to clarify the meanings of the rules and facilitate their use by practitioners, parties,
and court personnel.



The text of the revised and amended rules and related Advisory Committee
Comments is attached at pages 12-65."

Rationale for Recommendation

Existing rules governing appeals in noncapital criminal cases and appeals from
judgments of death suffer from a variety of stylistic and organizational deficiencies
that have accumulated in the appellate rules since they were first adopted six decades
ago. The revision undertakes to cure these deficiencies by simplifying the wording of
the rules and restructuring them to clarify their meanings and facilitate their use.
Most of the changes are stylistic only, but selected substantive changes are necessary
to fill unintended gaps and conform older rulesto current law; each substantive
change isidentified and explained in the Advisory Committee Comment to the rule.
The principal changes in the rules covered by this revision are discussed in the
following report.

To implement the revision it is necessary to amend rules 36.1 and 36.2. These
amendments are also discussed in the following report.

Alternative Actions Considered

No alternative to the project as a whole was considered, because nothing short of a
complete revision of the appellate rules would have been adequate to the task of
curing their many accumulated deficiencies.

Comments From Interested Parties

After reviewing the revised rules and related Advisory Committee Comments, the
Rules and Projects Committee authorized their circulation for a 60-day public
comment period. A total of 214 comments were received from clerks of reviewing
courts and superior courts, judicial staff attorneys, bar associations, and appellate
practitioners; in response, the Appellate Advisory Committee further revised many of
therulesin the proposal. The principal comments and the committee’ s responses to
each are discussed in the accompanying report, and a chart of all the comments and
responses is attached at page 102.

I mplementation Requirements and Costs

The clerks' offices of the Supreme Court and the appellate districts will need to
review the rules when they are adopted and make necessary adjustmentsin certain
filing, calendaring, and notification procedures. Costs to the Supreme Court, the
Courts of Appeal, and the superior courts should otherwise be minimal.

Attachment

! Because the revisions to the existing rules were so extensive, it was impracticable to prepare the usual struck-
through and underlined rule text showing each specific addition and deletion. Instead, the Appellate Advisory
Committee recommends that existing rules 30-36, 37—38, and 39.50-39.57 be repealed in their entirety and
replaced by revised rules 30—36 and 36.3 as presented in this proposal. The full text of existing rules 30-36,
37-38, and 39.50-39.57, with strikethrough marks indicating their repeal, is attached at pages 65-101.
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TO: Members of the Judicial Council
FROM: Appellate Advisory Committee

Justice Joyce L. Kennard, Chair

Appellate Rules Project Task Force

Peter J. Belton, Chair

Heather Anderson, Committee Counsel, 415-865-7691

DATE: August 6, 2003

SUBJECT: Revision of Appellate Rules: Third Installment—Rules 30-36.3
(repeal Cal. Rules of Court, rules 30-36, 37—-38, and 39.50-39.57;
adopt revised rules 30-36 and 36.3 and related Advisory Committee
Comments; amend rules 36.1 and 36.2)* (Action Required)

| ssue Statement

Thisisthe third installment of the Appellate Advisory Committee’ s multiyear
project to revise the appellate rules of the California Rules of Court. It addresses
the rules governing the hearing and decision of appealsin noncapital criminal
cases and appeals from judgments of death. The revision is necessary because
many provisions of the rules have become unduly complex, difficult to
understand, or inconsistent with current law and practice.

Rationale for Recommendation to Adopt Revised Rules 30—36 and 36.3

Existing rules 30-36, 37—38, and 39.50-39.57 suffer in varying degrees from the
same deficiencies of language and structure as did former rules 1-18 (revised in
the first installment of this project) and 19-29.9 (revised in the second installment
of this project), i.e., obscure and ambiguous wording, redundant and obsol ete
provisions, long and complex sentences and paragraphs, and inconsi stencies of
style and terminology. To cure these deficiencies, the revision simplifies the
wording and clarifies the meaning of each provision; restructures individual rules
into subdivisions to promote readability and understanding; and rearranges the
order of subdivisions or the rules themselves when logic or clarity dictates. The

% The primary revision is of rules 30-36 and 36.3. To implement this revision, however, it is also
necessary to amend rules 36.1 and 36.2.



vast mgjority of the changes are stylistic only; but when necessary and
appropriate, the revision also makes selected substantive changes for limited
purposes, i.e., to resolve ambiguities; to fill unintended gapsin rule coverage; to
conform older rules to current law, practice, and technology; and to otherwise
Improve the appellate process. Whenever the revision results in a substantive
change, the Advisory Committee Comment to the rule identifies and explains the
change.

Significant Changes in Revised Rules 30-36 and 36.3
The most significant changes in revised rules 30-36 and 36.3 are summarized and
explained as follows:

1. Therules governing noncapital criminal appeals are self-contained. Existing
rule 30 provides that the rules on civil appeals govern appealsin criminal cases
“except where express provision is made to the contrary, or where the
application of a particular rule would be clearly impracticable or
inappropriate.” This rule structure is cumbersome to use and can result in
uncertainty about whether a particular civil appeal rule does or does not apply
inacriminal appeal. To clarify precisely which rules do apply in criminal
cases—and in response to the urging of criminal practitioners—the committee
made the criminal rules self-contained. Under this revision courts and
practitioners, rather than seeking to infer which civil rules might apply to
criminal appeals, will smply consult the criminal rules directly. To avoid
undue repetition of provisions that apply to both kinds of cases, however,
several of the criminal rules expressly cross-refer to corresponding civil rules.

2. Separate rulesfor noncapital criminal appeals and appeals from judgments of
death. Existing rule 39.50 provides that the rules governing noncapital
criminal appeals govern appeals from judgments of death “except where
otherwise provided by these rules, 39.50 through 39.57.” Thisrule structure,
too, is cumbersome to use and can result in uncertainty about whether a
particular criminal appeal rule does or does not apply in a death penalty appeal.
To clarify precisely which rules do apply in death penalty appeals—and with
the full support of practitionersin such cases—the committee also made the
death penalty rules self-contained. Thus the revised rules governing criminal
and capital cases are divided into two parts: Part VI, Appealsin Noncapital
Criminal Cases (rules 30-33.2), and Part VII, Appeals from Judgments of
Death (rules 34-36.3). This structure will facilitate use of the rules, because
appeals in the two types of criminal cases—noncapital and capital—are in
large part handled by different practitioners and heard by different courts.
Again to avoid undue repetition of provisions that apply to both kinds of cases,
severa of the capital rules expressly cross-refer to corresponding criminal
rules.



3. Meaning of “ felony case.” Existing rule 31(a) states only that an appeal may
be taken in a criminal matter “[i]n the cases provided by law.” Thiswording
has furnished inadequate guidance in many instances, especially for
unrepresented defendants, and has resulted in criminal appeals being filed in
the wrong court. To clarify which criminal appeals are reviewed in the Courts
of Appeal and the Supreme Court, revised rule 30(a) follows the Penal Code by
providing that a criminal appeal in afelony case is taken to the Court of
Appea and defining the term “felony case” asthus used. Asthe committee
comment explains at length, however, thisis not a substantive change; it
follows settled case law unaffected by the recent trial court unification.

4. Notice of appeal required in appeal after plea of guilty or nolo contendere.
Under existing rule 31(d), in an appeal after a plea of guilty or nolo contendere,
the statement required by Penal Code section 1237.5(a) for issuance of a
certificate of probable cause serves as a substitute for a notice of appeal; under
revised rule 30(b)(1), however, the defendant is required to file a notice of
appeal and that statement. Requiring a notice of appeal in all cases smplifies
the rule, permits compliance with the signature requirement of revised rule
30(a)(2), ensures that the defendant’ s intent to appeal will not be
misunderstood, and makes the provision consistent with the rule in civil
appeals and with current practice as exemplified in the Judicial Council form
governing criminal appeals.

5. Clerk’s duties when there is no certificate of probable cause. In an appeal after
apleaof guilty or nolo contendere, if the defendant does not file the statement
required for issuance of a certificate of probable cause or if the superior court
denies such a certificate, revised rule 30(b)(3) requires the clerk to mark the
notice of appeal “Inoperative” and notify the appellant. The revised rule also
requires the clerk to send a copy of the notice of appeal, thus marked, to the
appellate project for the district; that entity is charged with the duty of dealing
with indigent criminal appeals that suffer from procedural defect, but it can do
so efficiently only if it is promptly notified of such cases.

6. Clerk's duties when the notice of appeal islate. Existing rule 31(a) requires the
clerk to mark the notice of appeal and notify the appellant if the notice isfiled
late. 1n a substantive change, revised rule 30.1(c) also requires the clerk to
send a copy of alate notice of appeal, marked to show the date it was received
but not filed, to the appellate project for the district; again, that entity is
charged with the duty of dealing with indigent criminal appeals that suffer
from procedural defect, but it can do so efficiently only if it is promptly
notified of such cases.



7. Clerk' sdutiesto prepare index of confidential material. Existing rule 33.5
requires the clerk to send confidential material filed in the case to the
reviewing court in sealed envelopes. Revised rule 31.2(b)(5) fillsagap by
requiring the clerk also to prepare and send to the parties an index of any
confidential materials sent to the reviewing court, showing the date and the
names of all parties present. The purpose of this substantive change is to assist
the parties in making—and the court in adjudicating—motions to unseal
portions of the record. To protect confidentiality until arecord is unsealed,
however, the index must endeavor to identify the sealed matter without
disclosing its substance. For the same reasons, revised rule 34.1(d) makes an
identical change in the rules on death penalty appeals.

8. Maximum permissible lengths of briefs. Existing rule 37(d) statesin terms of
page count the maximum permissible lengths of briefs produced on a computer
in criminal appeals and death penalty appeals. Consistently with rule 14(c)(1),
revised rules 33(b)(1) (criminal appeals) and 36(b)(1) (death penalty appeals)
restate those limits in terms of word count. In addition, rule 14(c)(1) is
premised on the assumption that all briefs are double spaced and contain an
average of 280 words per page. But rule 14(b)(5) allows briefs to be either
double spaced or one-and-one-half spaced, and a page of one-and-one-half
spaced text without footnotes contains an average of 340 words. In order not
to penalize criminal appellate practitioners who commonly use one-and-one-
half spacing in their briefs—and in response to the urging of such
practitioners—the committee restated the limits of criminal briefs and death
penalty briefs as word counts consistent with one-and-one-half spaced text.
The use of such spacing should be encouraged, asit results in cost savings for
litigants, reduced demand for shelving space, and environmental benefits.

9. Declaration that counseal does not intend to request record corrections in death
penalty appeals. Revised rule 34.2(g)(1), like existing rule 39.52(h), requires
counsel in adeath penalty appeal to file a declaration stating that counsel has
performed the tasks required by therule, i.e., has reviewed the record of
preliminary proceedings for completeness and accuracy. But under the
existing rule, counsel who is satisfied with the state of the record—and
therefore has determined not to request any corrections or additions—simply
remains silent in regard to any such request, and the court is required to infer
from that silence that counsel does not intend to make arequest. Ina
substantive change designed to prevent any misunderstanding of counsel’s
intent on this important point, revised rule 34.2(g)(1)(B) requires counsel not
intending to request corrections or additions to make a statement to that effect
as part of the required declaration. Revised rule 35.1(c)(1)(B) makes an
identical change as part of the rule on certifying the trial record for
completeness.



10. Supreme Court to prescribe requirements for computer-readable copies of
reporter’stranscript. Existing rule 39.52(i)(6) requires the computer-
readable copies of the transcript to comply with former Code of Civil
Procedure section 269(c) and existing rule 35(b), and the latter rule specifies
that such copies must be on “CD-ROM or 3.5-inch disks.” Rather than
enshrining any particular technology in these rules, however, revised rule
34.2(1)(2) ssimply states that computer-readabl e copies must comply with the
statute (now Code Civ. Proc., 8 271(b)) and “any additional requirements
prescribed by the Supreme Court.” The change is not meant to be
substantive, but to provide the flexibility necessary to ensure the record-
preparation process remains current with evolving computer technology.
Revised rules 35.1(€)(2), 35.2(c)(2), and 35.3(b)(2) make identical changesin
the rules on certifying the trial record in appeals from judgments of death.

Rationale for Recommendation to Amend Rules 36.1 and 36.2.

Rule 36.1

Rule 12 provides a procedure enabling a reviewing court to order the appellate
record to be augmented or corrected. Revised rule 32.1(d) is a cross-reference
added to clarify the applicability of rule 12 to noncapital criminal appeas. The
proposed amendment to rule 36.1(c) provides the same cross-reference for
appeals from judgments of death.

Rule 36.2

Existing rule 36.2(b)(3) provides that in death penalty appeals two counsel may
argue on each side if they notify the Supreme Court, not later than 10 days before
the date of the argument, that the case requiresit. The proposed amendment to rule
36.2(b)(3) requires that the same notice be given within 10 days after the date of
the order setting the case for argument. The purpose of the amendment isto
coordinate this provision with the provision governing requests to divide oral
argument among multiple counsel in noncapital appeals (rule 29.2(f)(2)). In most
cases, however, the revised wording will yield a deadline identical to or no later
than that resulting from the existing wording, because of the provision requiring
the clerk to give the parties at least 20 days notice of the date of the argument
(rule 29.2(c)).

Alternative Actions Considered

No alternative to the project as a whole was considered, because nothing short of a
complete revision of the appellate rules would have been adequate to the task of
removing the many inconsistent, ambiguous, obsolete, and superfluous provisions
that have accumulated in the rules since they were first adopted six decades ago.
Nevertheless, a broad range of alternatives was considered for the structure and




wording of each rule, and the committee formulated its proposals only after
extensive input from the commentators.

Comments From Interested Parties

After reviewing the revised rules and their related Advisory Committee
Comments, the Rules and Projects Committee authorized their circulation for a 60-
day public comment period. In response, 214 comments were received from
clerks of reviewing courts, superior courts, and their associations; judicial staff
attorneys; statewide and local bar associations; and numerous appellate specialists
and other practitioners.

Many of the comments expressed strong approval of the reorganization proposed
in thisinstallment. Other comments raised concerns about the wording of certain
individual rules, and the Appellate Advisory Committee carefully considered such
concerns. The proposal was revised in numerous respects in response to the public
comments. Summaries of some of the most significant of those comments and the
committee’ s responses follow.>

1. Severa of the commentators objected to the expanded definition of a“felony
case” inrevised rule 30(a) on various constitutional, statutory, and practical
grounds. The committee disagreed with these objections, and explained why in a
detailed response. Its essence is that the change is not in fact substantive: it is
settled case law that an appeal is taken to the Court of Appeal not only when the
defendant is charged with and convicted of afelony, but also when the defendant
Is charged with both a felony and a misdemeanor (Pen. Code, 8§ 691(f)) but is
convicted of only the misdemeanor; when the defendant is charged with afelony
but is convicted of only alesser offense (Pen. Code, § 1159); and when the
defendant is charged with an offense filed as afelony but punishable as either a
felony or a misdemeanor, and the offense is thereafter deemed a misdemeanor
under Penal Code section 17(b). Nor did trial court unification change this rule:
after as before unification, “Appealsin felony cases lie to the [Clourt of [A]ppeal,
regardless of whether the appeal is from the superior court, the municipal court, or
the action of amagistrate.””

2. Severa of commentators pointed out that, as proposed, revised rule 30(b)(4)—
providing that an appeal after a plea of guilty or nolo contendere would not be
operative as to any ground for which a certificate of probable cause was denied—
was inconsistent with People v. Hoffard (1995) 10 Cal. 4th 1170, 1177-1180. The
committee agreed and deleted the provision.

3 A chart of all the comments received and the committee’ s responses is attached at page 102.
* “Recommendation on Trial Court Unification” (July 1998) 28 Cal. Law Revision Com. Rep. 455-56.
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3. The Appellate Court Committee of the San Diego County Bar Association
urged that in revised rule 30(c)(1) the clerk’s duty to give notice to counsel, the
reviewing court clerk, and the reporters when a notice of appeal is filed should be
qualified in “certificate” appeals so that the duty does not arise until the appeal
becomes operative by issuance of a certificate of probable cause. Thiswould
promote economy because it would permit the clerk to defer giving notice until it
Is certain the appeal will in fact be allowed to proceed. The committee agreed and
added a second sentence so providing to revised rule 30(c)(1).

4. Eric Waden, Supervising Writ Attorney, Court of Appeal, Fifth Appellate
District, observed that, as proposed, revised rule 31(b)(14)(A) required the clerk’s
transcript in a defense appeal to include “the reporter’ s transcript of any
preliminary examination or grand jury hearing.” But existing rule 33(a)(1)(1)
requires the clerk’s transcript in such an appeal to include “each written motion
made by defendant and denied in whole or in part, with supporting and opposing
memoranda and related affidavits, search warrants and returns, and the transcript
of any preliminary examination or grand jury hearing related thereto.” The
commentator asserted that the qualifier “related thereto” refers to the noun phrase
at the very beginning of the item—i.e. each written motion by the defendant—and
hence that the existing provision means the reporter’ s transcript must be prepared
(and included in the clerk’ s transcript) only if itis* ‘related’ to amotion” by the
defendant. He concluded that the proposed revised rule unintentionally expanded
the provision to require that the preliminary hearing transcript be prepared in every
case, which iswasteful. The committee agreed and changed revised rule 31(b)(14)
accordingly.

5. The Appellate Courts Committee of the State Bar of California urged that, to
facilitate prompt preparation of reporter’s transcripts of criminal trials, the reporter
should be compelled to “personally participate’ in any request to extend time to
prepare the transcript. The commentator proposed to do so by amending revised
rule 32(e)(2)(A) to require that an application to extend the time to prepare the
reporter’ s transcript be supported by an affidavit of the reporter showing good
cause. The committee declined to adopt the suggestion, explaining that the
proposed change is beyond the scope of the present rules revision project.

6. Arnella Sims, Los Angeles County Court Reporters Association, observed that
there was no provision in revised rule 31.1, as proposed, for notifying the reporter
either when the superior court grants an application for additional record and
orders additions to the reporter’ s transcript under subdivision (d)(1) or when the
court failsto rule within 5 days and hence the requested material “must be
included [in the transcript] without a court order” under subdivision (d)(2). The
committee agreed and added new subdivision (d)(3) directing the clerk to notify
the reporter when additions to the transcript are required in either instance.



7. Linda Robertson, Supervising Attorney, California Appellate Project, observed
that revised rule 31.2(a)(4) allows the Attorney General, simply by filing a written
request, to automatically obtain a copy of a sealed Marsden transcript if the
defendant raises a Marsden issue, unless the defendant files a notice that the
transcript contains confidential material irrelevant to the appeal. The commentator
urged that the rule be changed to require the Attorney General to file amotion for
such transcript and thus allow the defendant to file an opposition giving reasons
why the transcript should not be released, with ajudge then exercising discretion
to grant or deny the motion. The committee disagreed, explaining that existing
rule 33.5(a) includes the same provision and the commentator does not show it is
unworkable or unjust in its operation. The proposed change, moreover, is beyond
the scope of the present rules revision project.

8. Thedirectors of the appellate projects for the First, Second, Fourth, and Sixth
Districts of the Court of Appeal urged that the maximum permissible word count
of briefsin criminal appeals prescribed by revised rule 33(b)(1) reflect the fact that
rule 14(b)(5) permits briefs to be one-and-one-half spaced. Michael G. Millman,
Director of the California Appellate Project, made the same comment with respect
to revised rule 36(b)(1), urging that the limits it sets on the lengths of briefsin
death penalty appeals likewise reflect word counts consistent with one-and-one-
half-spaced text. The committee agreed and calculated the limits accordingly.

9. The committee asked for public comment on whether rule 14(b)(5) should be
amended to eliminate the option of one-and-one-half spacing and to require all
briefs to be double spaced asin the federal courts. (Fed. Rules App. Proc., rule
32(a)(4).) Three commentators opposed eliminating the option, primarily because
to do so would result in briefs' requiring more pages for the same number of
words, thus violating “the environmentally-friendly policy expressed throughout
the form requirements for transcripts and pleadings in the state rules.” The
appellate rules manifest this policy in several ways: recycled paper is required for
al clerk’s and reporter’ s transcripts and all briefs (rules 9(a)(1)(A), 14(b)(1)) and
is recommended for their covers (rules 9(c)(1), 14(b)(10)); reporter’s transcripts
and briefs may be printed on both sides of the page (rules 9(a)(2), 14(b)(4)) and
may be one-and-one-half spaced (rules 9(a)(3), 14(b)(5)). The federal rules, in
contrast, do not express asimilar environmentally friendly policy: they do not
require or even recommend the use of recycled paper; they do not allow the use of
both sides of the page; they do not allow one-and-one-half spacing; and they
require a minimum font size of 14 points, rather than the 13-point minimum
required by the California appellate rules (rule 14(b)(4)). One commentator
supported eliminating the option of one-and-one-half spacing because of asserted
“reader difficulty”; but that commentator did not address the environmental
benefits of producing and storing shorter briefs, and the committee disagreed with
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the unsupported claim of reader difficulty. For these reasons the committee
concluded not to propose amending rule 14(b)(5) to eliminate the option of one-
and-one-half spacing.

10. Judy Pieper, Criminal Courts Coordinator, Superior Court of Los Angeles
County, pointed out that, as proposed, revised rule 34.2 encompassed the
preparation and certification of the record of all “pretrial proceedings’ in death
penalty cases, while existing rule 39.52 addresses only those proceedings taking
place prior to and including the preliminary examination. The committee agreed
and rephrased revised rule 34.2 to limit its applicability to “preliminary
proceedings,” defined as proceedings held prior to and including the filing of the
information or the indictment.

I mplementation Requirements and Costs

The clerks' offices of the Supreme Court and all the appellate districts will need to
review the body of appellate rules when they are adopted and make necessary
adjustments in certain filing and calendaring procedures. Various standard
operating procedures and forms used to notify the parties of the steps required to
process an appeal will a'so need to be revised to conform to the new provisions.
Costs to the Supreme Court, the Courts of Appeal, and the superior courts should
otherwise be minimal.

Recommendation
The Appellate Advisory Committee recommends that the Judicial Council,
effective January 1, 2004:

1. Repeal existing rules 30-36, 3738, and 39.50-39.57 of the California Rules of
Court;

2. Adopt revised rules 30—36 and 36.3 and related Advisory Committee
Comments; and

3. Amend rules 36.1 and 36.2

to clarify the meanings of the rules and facilitate their use by practitioners, parties,
and court personnel.

Attachment
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Rules 30-36, 3738, and 39.50-39.57 are repealed; revised rules 30-36.3 are
adopted; and rules 36.1 and 36.2 are amended, effective January 1, 2004, to read:

PART VI. Appealsin Noncapital Criminal Cases

Rule 30. Taking the appeal

(@) Notice of appeal

(1)

)

3)

(4)

To appeal from ajudgment or an appealable order of the superior
court in afelony case—other than a judgment imposing a sentence
of death—the defendant or the People must file a notice of appeal
in that superior court. To appeal after a plea of guilty or nolo
contendere or after an admission of probation violation, the
defendant must also comply with (b).

Asusedin (1), “felony case” means any criminal action in which a
felony is charged, regardless of the outcome. It includes an action
in which the defendant is charged with:

(A) afelony and a misdemeanor or infraction, but is convicted of
only the misdemeanor or infraction;

(B) afelony, but is convicted of only alesser offense; or

(C) an offensefiled as afelony but punishable as either afelony
or amisdemeanor, and the offense is thereafter deemed a
misdemeanor under Penal Code section 17(b).

If the defendant appeals, the defendant or the defendant’ s attorney
must sign the notice of appeal. If the People appeal, the attorney
for the People must sign the notice.

The notice of appeal must be liberally construed. Except as
provided in (b), the notice is sufficient if it identifies the particular
judgment or order being appealed. The notice need not specify the
court to which the appeal is taken; the appeal will be treated as
taken to the Court of Appeal for the district in which the superior
court is located.

(b) Appeal after plea of guilty or nolo contendere or after admission of
probation violation

12
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(©)

(1)

)

3)

(4)

()

Except as provided in (4), to appeal from a superior court judgment
after aplea of guilty or nolo contendere or after an admission of
probation violation, the defendant must file in that superior court—
in addition to the notice of appeal required by (a)—the statement
required by Penal Code section 1237.5 for issuance of a certificate
of probable cause.

Within 20 days after the defendant files a statement under (1), the
superior court must sign and file either a certificate of probable
cause or an order denying the certificate.

If the defendant does not file the statement required by (1) or if the
superior court denies a certificate of probable cause, the superior
court clerk must mark the notice of appeal “Inoperative,” notify the
defendant, and send a copy of the marked notice of appeal to the
district appellate project.

The defendant need not comply with (1) if the notice of appeal
states that the appeal is based on:

(A) thedenia of amotion to suppress evidence under Penal Code
section 1538.5, or

(B) groundsthat arose after entry of the plea and do not affect the
plea’ s validity.

If the defendant’ s notice of appeal contains a statement under (4),
the reviewing court will not consider any issue affecting the
validity of the plea unless the defendant also complies with (1).

Notification of the appeal

(1)

)

When a notice of appeal isfiled, the superior court clerk must
promptly mail a notification of the filing to the attorney of record
for each party, to any unrepresented defendant, to the reviewing
court clerk, to each court reporter, and to any primary reporter or
reporting supervisor. If the defendant also files a statement under
(b)(2), the clerk must not mail the notification unless the superior
court files a certificate under (b)(2).

The notification must show the date it was mailed, the number and
title of the case, and the dates the notice of appeal and any
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certificate under (b)(2) werefiled. If the information is available,
the notification must also include:

(A) the name, address, telephone number, and California State
Bar number of each attorney of record in the case;

(B) the name of the party each attorney represented in the
superior court; and

(C) the name, address, and telephone number of any
unrepresented defendant.

(3) The notification to the reviewing court clerk must also include a
copy of the notice of appeal, any certificate filed under (b), and the
sequential list of reporters made under rule 980.4.

(4) A copy of the notice of appeal is sufficient notification under (1) if
the required information is on the copy or is added by the superior
court clerk.

(5 Themailing of anotification under (1) is a sufficient performance
of the clerk’ s duty despite the discharge, disqualification,
suspension, disbarment, or death of the attorney.

(6) Failureto comply with any provision of this subdivision does not
affect the validity of the notice of appeal.

Advisory Committee Comment (2004)

Subdivision (a). Revised rule 30(a) collects related provisions of former rule 31(a) and
(b) and implements certain provisions of the Pena Code.

Penal Code section 1235(b) provides that an appeal from ajudgment or appealable order
ina“felony case” istaken to the Court of Appeal, and Penal Code section 691(f), defines “felony
case” to mean “acriminal action in which afelony ischarged . . ..” Revised rule 30(a)(2) makes
it clear that a“felony case” is an action in which afelony is charged regardless of the outcome of
the action. Thus the question whether to file a notice of appeal under this rule or under the rules
governing appeals to the appellate division of the superior court (rule 100 et seg.) is answered
simply by examining the accusatory pleading: if that document charged the defendant with at
least one count of felony (as defined in Pen. Code, 8§ 17(a)), the Court of Appea has appellate
jurisdiction and the appeal must be taken under this rule even if the prosecution did not result in a
punishment of imprisonment in a state prison.

Thisis not a substantive change. It is settled case law that an apped is taken to the Court

of Appeal not only when the defendant is charged with and convicted of afelony, but aso when
the defendant is charged with both a felony and a misdemeanor (Pen. Code, § 691(f)) but is

14



O©CO~NOOUITA,WNPEF

convicted of only the misdemeanor (e.g., People v. Brown (1970) 10 Cal.App.3d 169); when the
defendant is charged with afelony but is convicted of only alesser offense (Pen. Code, § 1159;
e.g., People v. Spreckels (1954) 125 Cal.App.2d 507); and when the defendant is charged with an
offense filed as afelony but punishable as either afelony or a misdemeanor, and the offenseis
thereafter deemed a misdemeanor under Penal Code section 17(b) (e.g., People v. Douglas (1999)
20 Cal .4th 85; Peoplev. Clark (1971) 17 Ca.App.3d 890).

Trial court unification did not change thisrule: after as before unification, “Appealsin
felony caseslie to the [C]ourt of [A]ppedl, regardless of whether the appeal is from the superior
court, the municipa court, or the action of amagistrate. Cf. Cal. Congt. art. VI, 8§ 11(a) [except in
death penalty cases, Courts of Appeal have appellate jurisdiction when superior courts have
origina jurisdiction ‘in causes of atype within the appellate jurisdiction of the [C]ourts of
[A]ppeal on June 30, 1995. . . ."].” (“Recommendation on Trial Court Unification” (July 1998)
28 Cal. Law Revision Com. Rep. 455-56.)

Subdivision (b). Revised rule 30(b) is former rule 31(d), and governs appesals requiring a
certificate of probable cause. Revised rule 30(b)(1) restates the first sentence of former rule
31(d), first paragraph, with two substantive changes. First, the revised subdivision fills agap by
extending the rule to appeals after an admission of probation violation, as provided by statute.
(Pen. Code, § 1237.5.)

Second, under the former rule the statement required by Penal Code section 1237.5(a),
for issuance of a certificate of probable cause served as a substitute for a notice of appeal; under
revised rule 30(b)(1), however, the defendant is required to file a notice of appea and that
statement. Requiring anotice of appeal in al cases simplifies the rule, permits compliance with
the signature requirement of revised rule 30(a)(2), ensures that the defendant’ s intent to appeal
will not be misunderstood, and makes the provision consistent with the rule in civil appeals and
with current practice as exemplified in the Judicial Council form governing criminal appeals.
The change is substantive.

Revised rule 30(b)(3) fills a gap in the procedure for processing appeals after a plea of
guilty or nolo contendere or after an admission of probation violation. In such “certificate”
appedls, if the defendant does not file the statement required for issuance of a certificate of
probable cause or if the superior court denies such a certificate, revised rule 30(b)(3) requires the
clerk to mark the notice of appeal “Inoperative” and notify the appellant. Former rule 30(a) (now
revised rule 30.1(d)) smilarly required the clerk to mark the notice of appea and notify the
appellant if the notice was filed late; revised rule 30(b)(3) thus recognizes an additional ground
on which the notice of appeal fails to achieve the appellant’ s intent. Revised rule 30(b)(3) aso
requires the clerk to send a copy of the notice of appeal, thus marked, to the appellate project for
the district; that entity is charged with the duty, among others, of dealing with indigent criminal
appeals that suffer from procedural defect, but it can do so efficiently only if it is promptly
notified of such cases. The changeis substantive.

Because of the drastic consequences of failure to file the statement required for issuance
of acertificate of probable cause in an appeal after a plea of guilty or nolo contendere or after an
admission of probation violation, revised rule 30(b)(5) alerts appellants to arelevant rule of case
law, i.e., that although such an appeal may be maintained without a certificate of probable cause
if the notice of appeal states the appeal is based on the denial of a motion to suppress evidence or
on grounds arising after entry of the plea and not affecting its validity (rule 30(b)(4)), no issue
challenging the validity of the pleais cognizable on that appeal without a certificate of probable
cause. (Peoplev. Mendez (1999) 19 Cal.4th 1084, 1104.)
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Subdivision (c). Revised rule 30(c) collects related provisions of former rule 31(a) and
(©).

The third paragraph of former rule 31(a) directed each attorney filing a notice of appeal
on adefendant’ s behalf—or assisting a defendant in filing a notice of appeal—to serve a copy of
the notice on “the court reporter, lead reporter, or reporting supervisor.” In a substantive change,
the first sentence of revised rule 30(c)(1) places this duty instead on the superior court clerk, who
is best situated to know the identities of the reporters and who is charged in any event with
sending a notification of the filing of the notice of appeal to the reviewing court (together with a
copy of the sequential list of reporters under rule 980.4) and to the attorneys for the parties.

The second sentence of revised rule 30(c)(1) is new: it is intended to promote economy
by requiring the clerk to defer mailing a notification of the filing of a* certificate” appeal to the
parties, the reviewing court, and particularly the reporter, until it is certain the appea will in fact
be allowed to proceed. The change is substantive.

Because a“ certificate” appeal is not operative unless and until the superior court files a
certificate of probable cause, revised rule 30(c)(2) requires the superior court clerk to include the
date of that filing in the notification of the appeal, and revised rule 30(c)(3) requires the clerk to
include a copy of the certificate itself in the notification mailed to the reviewing court clerk. Both
are substantive changes.

Each provision of revised rule 30(c)(2)(A)—(C), (4), and (5) fills agap and incorporates
wording of revised rule 1(d)(2)(A)—C), (3), and (4), respectively.
Rule 30.1. Timeto appeal
(& Normal time
Unless otherwise provided by law, a notice of appeal must be filed within 60
days after the rendition of the judgment or the making of the order being
appealed.
(b) Premature notice of appeal
A notice of appeal filed before the judgment is rendered or the order is made
IS premature, but the reviewing court may treat the notice as filed
immediately after the rendition of judgment or the making of the order.
(c) Latenotice of appeal
The superior court clerk must mark alate notice of appeal “Received [date]
but not filed,” notify the party that the notice was not filed because it was

late, and send a copy of the marked notice of appeal to the district appellate
project.
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(d) Receipt by mail from custodial institution

If the superior court clerk receives a notice of appeal by mail from a custodial
Institution after the period specified in (a) has expired but the envelope shows
that the notice was mailed or delivered to custodial officials for mailing
within the period specified in (a), the notice is deemed timely. The clerk must
retain in the case file the envelope in which the notice was received.

Advisory Committee Comment (2004)

Revised rule 30.1 is derived from provisions of former rule 31.

Subdivisions (a)—(c). Subdivisions (a), (b), and (c) of revised rule 30.1 are the first two
paragraphs of former rule 31(a). Because revised rule 30(b)(1) requires a defendant wanting to
appeal from ajudgment after a plea of guilty or nolo contendere to file a notice of appeal asin
any other criminal case, the special provision of former rule 31(d) prescribing the time to appeal
after such apleais deleted as unnecessary. In a substantive change, revised rule 30.1(c) aso
requires the clerk to send a copy of alate notice of appeal, marked with the date it was received
but not filed, to the appellate project for the district; that entity is charged with the duty, anong
others, of dealing with indigent criminal appeals that suffer from procedural defect, but it can do
so efficiently only if it is promptly notified of such cases.

Subdivision (d). Revised rule 30.1(d) isformer rule 31(e). The subdivision is not

intended to limit a defendant’ s appeal rights under the case law of constructive filing. (See, e.g.,
In re Jordan (1992) 4 Cal.4th 116; In re Benoit (1973) 10 Cal.3d 72.)

Rule 30.2. Stay of execution and release on appeal
(&) Application
Pending appeal, the defendant may apply to the reviewing court:

(1) for astay of execution after ajudgment of conviction or an order
granting probation; or

(2) for bail, to reduce bail, or for release on other conditions.
(b) Showing

The application must include a showing that the defendant sought relief in
the superior court and that the court unjustifiably denied the application.

(c) Service
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The application must be served on the district attorney and on the Attorney
General.

(d) Interimrelief

Pending its ruling on the application, the reviewing court may grant the relief
requested. The reviewing court must notify the superior court under rule
56(h) of any stay that it grants.

Advisory Committee Comment (2004)

Revised rule 30.2 is former rule 32.

Subdivision (a). Revised rule 30.2(a)(1) fills a gap by recognizing that a reviewing court
may stay execution of an order granting probation pending appeal. (See Pen. Code, § 1243.)

The remedy of an application for bail under revised rule 30.2(a)(2) is separate from but
consistent with the statutory remedy of a petition for habeas corpus under Penal Code section
1490. (In re Brumback (1956) 46 Cal.2d 810, 815, fn. 3.)

An order of the Court of Appea denying bail or reduction of bail, or for release on other
conditions, isfina on filing. (Seerule 24(b)(2)(C).)

Subdivision (c). Revised rule 30.2(c) fillsagap by requiring service of an application
for stay of execution on the district attorney and the Attorney General.

Subdivision (d). The first sentence of revised rule 30.2(d) recognizes the case law
holding that a reviewing court may grant bail or reduce bail, or release the defendant on other
conditions, pending its ruling on an application for that relief. (See, e.g., In re Fishman (1952)
109 Cal.App.2d 632, 633; In re Keddy (1951) 105 Cal.App.2d 215, 217.) The second sentence of
the revised subdivision resolves an ambiguity in the former rule by requiring the reviewing court
to notify the superior court under rule 56(h) when it grants either (i) a stay to preserve the status
guo pending its ruling on a stay application or (ii) the stay requested by that application.

Rule 30.3. Abandoning the appeal

(@ How to abandon

An appellant may abandon the appeal at any time by filing an abandonment
of the appeal signed by the appellant or the appellant’ s attorney of record.

(b) Wheretofile; effect of filing

(1) If therecord has not been filed in the reviewing court, the appellant
must file the abandonment in the superior court. Thefiling effects
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adismissal of the appeal and restores the superior court’s
jurisdiction.

(2) If therecord has been filed in the reviewing court, the appellant
must file the abandonment in that court. The reviewing court may
dismiss the appeal and direct immediate issuance of the remittitur.

(c) Clerk’sduties

(1) Theclerk of the court in which the appellant files the abandonment
must immediately notify the adverse party of the filing or of the
order of dismissal. If the defendant abandons the appeal, the clerk
must notify both the district attorney and the Attorney General.

(2) If the appellant files the abandonment in the superior court, the
clerk must immediately notify the reviewing court.

(3) Theclerk must immediately notify the reporter if the appeal is
abandoned before the reporter has filed the transcript.

Advisory Committee Comment (2004)
Revised rule 30.3 is former rule 38.

Subdivision (a). The former rule provided that an appellant may dismiss an appeal by
filing an abandonment of it; revised rule 30.3(a) provides instead that an appellant may abandon
an apped by filing such an abandonment. The change is not substantive, and is intended to
simplify the rule and to clarify its operation by reserving the term “dismiss’ for the discretionary
act of areviewing court in response to an abandonment filed in that court (see revised subd.

(b)(2))-

Subdivision (c). Paragraphs (2) and (3) of revised rule 30.3(c) fill gapsin the former rule
and are substantive changes.

Rule 31. Normal record
(&) Contents
If the defendant appeals from ajudgment of conviction, or if the People
appeal from an order granting a new trial, the record must contain aclerk’s
transcript and a reporter’ s transcript, which together constitute the normal
record.

(b) Clerk’stranscript
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The clerk’s transcript must contain:

(1)
)
3)
(4)

()

(6)
(7)
(8)

(9)

(10)

(11)

(12)

(13)

the accusatory pleading and any amendment;
any demurrer or other ples;
al court minutes,

all instructions submitted in writing, each one indicating the party
requesting it;

any written communication between the court and the jury or any
individual juror;

any verdict;
any written opinion of the court;

the judgment or order appealed from and any abstract of judgment
or commitment;

any motion for new trial, with supporting and opposing
memoranda and attachments;

the notice of appeal and any certificate of probable cause filed
under rule 30(b);

any transcript of a sound or sound-and-video recording furnished
to the jury or tendered to the court under rule 203.5;

any application for additional record and any order on the
application;

If the appellant is the defendant, the clerk’s transcript must also
contain:

(A) any written defense motion denied in whole or in part, with
supporting and opposing memoranda and attachments;

(B) if related to a motion under (A), any search warrant and

return and the reporter’ s transcript of any preliminary
examination or grand jury hearing;
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(C) any certified record of a court or the Department of
Corrections admitted in evidence to prove a prior conviction
or prison term; and

(D) the probation officer’s report.

(c) Reporter’stranscript

The reporter’ s transcript must contain:

(1)

)
3)

(4)
()

(6)
(7)
(8)

(9)

the oral proceedings on the entry of any plea other than a not guilty
plea;

the oral proceedings on any motion in limine;

the oral proceedings at trial, but excluding the voir dire
examination of jurors and any opening statement;

al instructions given oraly;

any oral communication between the court and the jury or any
individual juror;

any oral opinion of the court;
the oral proceedings on any motion for new tria;

the oral proceedings at sentencing, granting or denial of probation,
or other dispositional hearing;

iIf the appellant is the defendant, the reporter’ s transcript must also
contain:

(A) theora proceedings on any motion under Penal Code section
1538.5 denied in whole or in part;

(B) the closing arguments; and

(C) any comment on the evidence by the court to the jury.

(d) Limited normal record in certain appeals
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If the People appeal from a judgment on a demurrer to the accusatory
pleading, or if the defendant or the People appeal from an appealable order
other than aruling on amotion for new trial, the normal record is composed
of areporter’s transcript of any oral proceedings incident to the judgment or
order being appealed and a clerk’s transcript containing:

(1) theaccusatory pleading and any amendment;

(2) any demurrer or other plea;

(3) any motion or notice of motion granted or denied by the order
appealed from, with supporting and opposing memoranda and

attachments;

(4) thejudgment or order appealed from and any abstract of judgment
or commitment;

(5) any court minutes relating to the judgment or order appealed from;
and

(6) the notice of appeal.
(e) Exhibits
Exhibits admitted in evidence, refused, or lodged are deemed part of the
record, but may be transmitted to the reviewing court only as provided in rule
18.
(f) Stipulation for partial transcript
If counsel for the defendant and the People stipulate in writing before the
record is certified that any part of the record is not required for proper
determination of the appeal, that part must not be prepared or sent to the
reviewing court.

(9 Form of record

The clerk’ s and reporter’ s transcripts must comply with rule 9.

Advisory Committee Comment (2004)

Revised rule 31 combines former rules 33(a), 34, and 35(f).
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Subdivision (c). Former rule 33(a)(2) provided that oral communications between the
court and the jury after the giving of the instructions were included in the normal reporter’s
transcript only in an appeal by the defendant; revised rule 31(c)(5) extends that provision
generally to an appeal by either party. Written communications between the court and the jury
are included in the normal clerk’ s transcript in an appeal by either party (see revised subd. (b)(5)),
and no reason appears to perpetuate the distinction.

Subdivision (d). Revised rule 31(d) isformer rule 34.

Subdivision (e). Revised rule 31(e) supersedes scattered and incomplete provisions on
exhibits previoudly found in former rules 33(a)(3), 33(b)(3), 34(3), and 35(e). Therevised rule
incorporates by reference rule 18, which contains substantive changes that are explained in the
comment to that rule.

Subdivision (f). Revised rule 31(f) is former rule 35(f).

Rule 31.1. Application in superior court for addition to normal record
(&) Appeal by the People

The People, as appellant, may apply to the superior court for inclusion in the
record of any item that would be part of the normal record in a defendant’s

appeal.
(b) Application by either party

Either the People or the defendant may apply to the superior court for
inclusion in the record of any of the following items:

(1) intheclerk’stranscript: any defense motion granted in whole or in
part or any motion by the People, with supporting and opposing
memoranda and attachments;

(2) inthereporter’s transcript:

(A) thevoair dire examination of jurors;

(B) any opening statement; and

(C) the ora proceedings on motions other than those listed in rule
31(c).

(c) Application
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(1) Anapplication for additional record must describe the material to
be included and explain how it may be useful in the appeal.

(2) The application must be filed in the superior court with the notice
of appeal or as soon thereafter as possible, and will be treated as
denied if it isfiled after the record is sent to the reviewing court.

(3) Theclerk must immediately present the application to the trial
judge.

(d) Order

(1) Within five days after the application is filed, the judge must order
that the record include as much of the additional material as the
judge finds proper to fully present the points raised by the
applicant. Denial of the application does not preclude amotionin
the reviewing court for augmentation under rule 12.

(2) If the judge does not rule on the application within the time
prescribed by (1), the requested material—other than exhibits—
must be included in the clerk’ s transcript or the reporter’s
transcript without a court order.

(3) Theclerk must immediately notify the reporter if additions to the
reporter’ s transcript are required under (1) or (2).

Advisory Committee Comment (2004)
Revised rule 31.1 isformer rule 33(b).

Subdivision (b). Former rule 33(b) described the application for additional record as
both an “application” and a*“request” for an order. For internal consistency and consistency with
the style of these rules, revised rule 31.1 uses only the term “application.” The change is not
substantive.

Former rule 33(b)(3) provided for the transmission to the reviewing court of exhibits not
requested by that court. Revised rule 31.1(e) now governs the transmission of exhibits.

Subdivisions (c) and (d). Former rule 33(b) required the clerk, when arequest for
additional record wasfiled, to immediately present it to the judge “and notify the reporter.” But
because the reporter had no duty to prepare any additional transcript unless the judge granted the
request or failed to act on it within five days, the notification was premature. In a substantive
change, subdivision (c)(3) of revised rule 31.1 deletes the requirement of immediate notification,
and subdivision (d)(3) instead directs the clerk to notify the reporter when and if additions to the
transcript are needed.
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Rule 31.2. Sealed records

(@) Marsden hearing

(b)

(1)

)

3)

(4)

()

The reporter’ s transcript of any hearing held under People v.
Marsden (1970) 2 Cal.3d 118 must be sealed. The chronological
index to the reporter’ s transcript must include the Marsden hearing
but list it as“SEALED” or the equivalent.

The superior court clerk must send the original and one copy of the
sealed transcript to the reviewing court with the record.

The superior court clerk must send one copy of the sealed
transcript to the defendant’ s appellate counsel or, if appellate
counsel has not yet been retained or appointed, to the appellate
project for the district.

If the defendant raises a Marsden issue in the opening brief, the
reviewing court clerk must send a copy of the sealed transcript to
the People on written application, unless the defendant has served
and filed with the brief a notice that the transcript contains
confidential material not relevant to the issues on appeal.

If the defendant serves and files a notice under (4), the People may
move to obtain a copy of any relevant portion of the sealed
transcript.

Other in-camera proceedings

(1)

)

Any party may apply to the superior court for an order that the
record include:

(A) asealed, separately paginated reporter’ s transcript of any in-
camera proceeding at which a party was not allowed to be
represented; and

(B) any item that thetria court withheld from a party on the
ground that it was confidential.

The application and any ruling under (1) must comply with rule
31.1.
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3)

(4)

()

(6)

(1)
)

If the court grants the application, it may order the reporter who
attended the in-camera proceeding to personally prepare the
transcript. The chronological index to the reporter’ s transcript
must include the proceeding but list it as“SEALED” or the
equivalent.

The superior court clerk must send the transcript of the in-camera
proceeding or the confidential item to the reviewing court in a
sealed envelope labeled “CONFIDENTIAL—MAY NOT BE
EXAMINED WITHOUT COURT ORDER.” The reviewing court
clerk must file the envelope and store it separately from the
remainder of the record.

The superior court clerk must prepare an index of any material sent
to the reviewing court under (4), showing the date and the names
of all parties present at each proceeding, but not disclosing the
substance of the sealed matter, and send the index:

(A) tothe People, and

(B) to the defendant’ s appellate counsel or, if appellate counsel
has not yet been retained or appointed, to the appellate project
for the district.

Unless the reviewing court orders otherwise, material sealed under
(4) may be examined only by areviewing court justice personally;
but parties and their attorneys who had access to the material in the
trial court may also examine it.

(c) Omissions

If at any time the superior court clerk or the reporter learns that the record
omits material that any rule requires included and that this rule requires
Sealed:

the clerk and the reporter must comply with rule 32.1(b), and
the clerk must comply with the provisions of this rule requiring

sealing and prescribing which party’s counsel, if any, must receive
acopy of sealed material.
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Advisory Committee Comment (2004)
Revised rule 31.2 is former rule 33.5.

Subdivision (a). Former rule 33.5(a) required the superior court clerk to send the
defendant’ s copy of a sealed Marsden transcript to the reviewing court and required the reviewing
court clerk to forward that copy to the defendant’ s appellate counsel; the latter act was not
discretionary. In a substantive change intended to simplify the process and promote efficiency,
revised rule 31.2(a)(3) requires the superior court clerk to send the defendant’ s copy directly to
the defendant’ s appel late counsd.

Former rule 33.5(a) also required the reviewing court clerk, in casesin which the
defendant’ s appellate counsel had not been retained or appointed when the Mar sden transcript
reached the reviewing court, to retain custody of the transcript and send it to such counsel only
“when he or she has appeared in the cause.” But because most criminal defendants request
appointment of appellate counsel and the appellate projects are charged with recommending those
appointments to the reviewing courts, it is the practice of reviewing court clerks to send Marsden
transcripts directly to the appellate projects on receiving them, rather than retaining them until
counsdl are appointed. Revised rule 31.2(a)(3)(B) incorporates this practice; the changeis
substantive.

Subdivision (b). Former rule 33.5(b) authorized a party to seek an order adding
confidential materials to the record by means of a*“request” to the court. For consistency with the
style of these rules, revised rule 31.2(b) substitutes the term “application.” The change is not
substantive.

Former rule 33.5(b)(2) authorized adding confidential “written materials’ to the record,;
filling agap, revised rule 31.2(b)(1)(B) substitutes the broader phrase “any item” in order to
include such nonwritten materials as photographic exhibits.

Revised rule 31.2(b)(5) fills a gap by requiring the clerk to prepare and send to the parties
an index of any confidential materials sent to the reviewing court, showing the date and the
names of all parties present. The purpose of this substantive change is to assist the partiesin
making—and the court in adjudicating—motions to unseal portions of the record. To protect

confidentiality until arecord is unsealed, however, the index must endeavor to identify the sealed
matter without disclosing its substance.

Rule 31.3. Juror-identifying infor mation
(& Applicability

A clerk’ stranscript, a reporter’ s transcript, or any other document in the
record that contains juror-identifying information must comply with this rule.

(b) Juror names, addresses, and telephone numbers
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1 (1) Thename of each trial juror or aternate sworn to hear the case
2 must be replaced with an identifying number wherever it appears
3 in any document. The superior court clerk must prepare and keep
4 under seal in the case file atable correlating the jurors names with
5 their identifying numbers. The clerk and the reporter must use the
6 table in preparing all transcripts or other documents.
.
8 (2) The addresses and telephone numbers of trial jurors and alternates
9 sworn to hear the case must be deleted from all documents.

10

11 (c) Potential jurors

12

13 Information identifying potential jurors called but not sworn astrial jurors or

14 alternates must not be sealed unless otherwise ordered under Code of Civil

15 Procedure section 237(a)(1).

16

17 Advisory Committee Comment (2004)

18 Revised rule 31.3 isformer rule 33.6. The rule implements Code of Civil Procedure

19  section 237.

20

21

22 Rule 32. Preparing, certifying, and sending therecord

23

24 (& Immediate preparation when appeal islikely

25

26 (1) Thereporter and the clerk must begin preparing the record

27 immediately after averdict or finding of guilt of afelony is

28 announced following atrial on the merits, unless the judge

29 determines that an appeal is unlikely under (2).

30

31 (2) Indetermining the likelihood of an appeal, the judge must consider

32 the facts of the case and the fact that an appeal islikely if the

33 defendant has been convicted of a crime for which probation is

34 prohibited or is prohibited except in unusual cases, or if thetrial

35 involved a contested question of law important to the outcome.

36

37 (3) A determination under (2) is an administrative decision intended to

38 further the efficient operation of the court and not intended to

39 affect any substantive or procedural right of the defendant or the

40 People. The determination cannot be cited to prove or disprove

41 any legal or factual issue in the case and is not reviewable by

42 appeal or writ.

43
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(b) Appeal after plea of guilty or nolo contendere or after admission of
probation violation

In an appeal under rule 30(b)(1), the time to prepare, certify, and file the
record begins when the court files a certificate of probable cause under rule

30(h)(2).

(c) Clerk’stranscript

(d)

(1)

)

3)

(4)

()

Except as provided in (@) or (b), the clerk must begin preparing the
clerk’ s transcript immediately after the notice of appeal isfiled.

Within 20 days after the notice of appeal isfiled, the clerk must
complete preparation of an original and two copies of the clerk’s
transcript.

On request, the clerk must prepare an extra copy for the district
attorney.

If there is more than one appealing defendant, the clerk must
prepare an extra copy for each additional appealing defendant
represented by separate counsel.

The clerk must certify as correct the original and all copies of the
clerk’s transcript.

Reporter’stranscript

(1)

)

3)

(4)

Except as provided in (@) or (b), the reporter must begin preparing
the reporter’ s transcript immediately on being notified by the clerk
under rule 30(c)(1) that the notice of appeal has been filed.

The reporter must prepare an original and the same number of
copies of the reporter’ s transcript as (c) requires of the clerk’s
transcript, and must certify each as correct.

The reporter must deliver the original and all copies to the superior
court clerk as soon as they are certified, but no later than 20 days
after the notice of appeal isfiled.

Any portion of the transcript transcribed during trial must not be

retyped unless necessary to correct errors, but must be repaginated
and bound with any portion of the transcript not previously
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()

(1)

)

transcribed. Any additional copies needed must not be retyped but
must be prepared by photocopying or an equivalent process.

In amultireporter case, the clerk must accept any completed
portion of the transcript from the primary reporter one week after
the time prescribed by (3) even if other portions are uncompleted.
The clerk must promptly pay each reporter who certifies that al
portions of the transcript assigned to that reporter are completed.

(e) Extension of time

The superior court may not extend the time for preparing the
record.

The reviewing court may order one or more extensions of time for
preparing the record, not exceeding atotal of 60 days, on receipt
of:

(A) an affidavit showing good cause, and

(B) inthe case of areporter’stranscript, certification by the
superior court presiding judge, or a court administrator
designated by the presiding judge, that an extension is
reasonable and necessary in light of the workload of all
reporters in the court.

(f) Sendingthetranscripts

(1) When the clerk’ s and reporter’ s transcripts are certified as correct,

)

the clerk must promptly send:

(A) theorigina transcripts to the reviewing court, noting the
sending date on each original;

(B) one copy of each transcript to each defendant’ s appellate
counsel and to the Attorney General; and

(C) one copy of each transcript to the district attorney if requested
under (c)(3).

If the defendant’ s appellate counsel has not been retained or
appointed when the transcripts are certified as correct, the clerk

30
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must send that counsel’ s copy of the transcripts to the district
appellate project.

(9) Probation officer’sreport

The probation officer’ s report included in the clerk’ s transcript under rule
31(b) must appear in all copies of the appellate record. The reviewing
court’s copy of the report must be placed in a sealed envelope marked
“Confidential—May Not Be Examined Without Court Order—Probation
Officer Report.”

(h) Supervision of preparation of record

Each Court of Appeal clerk, under the supervision of the administrative
presiding justice or the presiding justice, must take all appropriate steps to
ensure that superior court clerks and reporters promptly perform their duties
under thisrule. This provision does not affect the superior courts
responsibility for the prompt preparation of appellate records.

Advisory Committee Comment (2004)

Subdivision (a). Revised rule 32(a) is former rule 34.5, implementing Code of Civil
Procedure section 269(b). Like the former rule, revised rule 32(a)(2) provides brief guidelines to
assist the trial judge in deciding whether an appeal in the caseislikely or unlikely. The former
rule set forth three additional guidelines for the same purpose; but because two of these are
plainly implied by the remainder of the rule and the third is not actually a guideline but a statistic,
all three are deleted from revised rule 32(a).

Subdivision (b). Revised rule 32(b) restates the third paragraph of former rule 31(d).

Subdivision (c). Revised rule 32(c) is derived from former rule 35(a). Former rule 35(a)
generally provided that extensions of time to prepare the clerk’ s transcript were governed by rule
45(c), but former rule 35(d) specifically provided a different procedure for extending any record-
preparation time prescribed by the rule. The revised rule removes this inconsistency by providing
that extensions of time to prepare the clerk’ s transcript, like extensions for the reporter’s
transcript, are governed by subdivision (e).

In a case with more than one appealing defendant, the former rule directed the clerk to
prepare an extra copy of the clerk’s transcript for each extra defendant; but the rule limited the
number of those copiesto two regardless of the number of additional defendants, unless one or
more of the defendants was sentenced to death. The revised rule deletes that limit in order to
conform to current practice, in which a copy of the transcript is typically prepared for each
additional appealing defendant represented by separate counse.

Subdivision (d). Revised rule 32(d) is primarily derived from former rule 35(b). The

revised rule deletes the provision of the former rule that required the clerk to deliver the
notification of the filing of the notice of appeal to the reporter “personally or to his or her office
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or internal mail receptacle’ and authorized the clerk to mail the notification if the reporter was not
a court employee; the provision was unnecessary micromanagement of the clerk’s office. (For
the same reason, revised rule 4 deletes the same provision from the civil appellate rules.)

Paragraphs (3) and (5) of former rule 35(c) contained overlapping and inconsistent
provisions directing that copies of the record be shared in various ways if there were four or more
appealing defendants. Because revised rule 32(c)(4) and (d)(2) require that a copy of each
transcript be prepared for each additional appealing defendant represented by separate counsel,
the former provisions for sharing copies are deleted as obsol ete.

Subdivision (f). Revised rule 32(f) is derived from former rule 35(c) and (). Former
rule 35(e) purported to require that the district attorney send to the clerk any copy of the transcript
that the clerk had previously sent to the district attorney at the latter’ s request (former rule 35(a),
revised rule 32(c)(2)), and that the clerk then send that copy to the Attorney General. Revised
rule 32(f) deletes that requirement for several reasons: it is inconsistent with the purpose of
revised subdivision (c)(3), it is unnecessary because the Attorney General’s Office receivesits
own copy of the transcript under revised subdivision (f)(1) (former rule 35(c)), and it does not
conform to actual practice.

Revised rule 32(f)(2) fills a gap and reflects current practice (see aso revised rule
31.2(8)(3)(B)).

Former rule 35(e). Former rule 35(e) provided for the transmission of certain exhibits to
the reviewing court. Revised rule 31(e) now governs al matters relating to the transmission of
exhibits.

Former rule 35(f). Former rule 35(f) has been moved to revised rule 31(f).

Rule 32.1. Augmenting or correcting therecord in the Court of Appeal
(&) Subsequent trial court orders

If, after the record is certified, the trial court amends or recalls the judgment
or makes any other order in the case, including an order affecting the
sentence or probation, the clerk must promptly certify and send a copy of the
amended abstract of judgment or other order—as an augmentation of the
record—to the reviewing court, the probation officer, the defendant, the
defendant’ s appellate counsel, and the Attorney General.

(b) Omissions

If, after the record is certified, the superior court clerk or the reporter learns
that the record omits a document or transcript that any rule or order requires
included, the clerk must promptly copy and certify the document or the

reporter must promptly prepare and certify the transcript. Without the need
for a court order, the clerk must promptly send the document or transcript—
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as an augmentation of the record—to the reviewing court, the defendant’ s
appellate counsel, and the Attorney General.

(c) Defendant’s appellate counsel not yet retained or appointed

If the defendant’ s appellate counsel has not yet been retained or appointed,
the clerk must send to the district appellate project any document or
transcript added to the record under (@) or (b).

(d) Augmentation or correction by the reviewing court

At any time, on motion of a party or on its own motion, the reviewing court
may order the record augmented or corrected as provided in rule 12.

Advisory Committee Comment (2004)

Subdivision (a). Revised rule 32.1(a) combines related provisions of the first sentence of
former rule 33(d) and the last paragraph of former rule 35(e).

Subdivision (b). Revised rule 32.1(b) is the third paragraph of former rule 35(e). The
words “or order” inserted in the first sentence are intended to refer to any court order to include
additional material in the record, e.g., an order of the superior court pursuant to revised rule
31.1(d)(2).

Subdivision (c). Revised rule 32.1(c) restates the second sentence of former rule 33(d),
modified to conform to current practice (see also revised rule 31.2(a)(3)(B)).

Subdivision (d). Revised rule 32.1(d) isnew. It isnot a substantive change, but isa
cross-reference inserted in this rule to clarify the applicability of rule 12 to crimina appeals.

Rule 32.2. Agreed statement
If the parties present the appeal on an agreed statement, they must comply
with the relevant provisions of rule 6, but the appellant must file an original
and three copies of the statement in superior court within 25 days after filing
the notice of appeal.

Advisory Committee Comment (2004)

Revised rule 32.2 is former rule 36(a).

Rule 32.3. Settled statement

(& Application
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As soon as a party learns that any portion of the oral proceedings cannot be
transcribed, the party may serve and file in superior court an application for
permission to prepare a settled statement. The application must explain why
the oral proceedings cannot be transcribed.

(b) Order and proposed statement

The judge must rule on the application within five days after it isfiled. If the
judge grants the application, the parties must comply with the relevant
provisions of rule 7, but the applicant must deliver a proposed statement to
the judge for settlement within 30 days after it is ordered, unless the
reviewing court extends the time.

(c) Serving and filing the settled statement

The applicant must prepare, serve, and file in superior court an original and
three copies of the settled statement.

Advisory Committee Comment (2004)
Revised rule 32.3 is based on former rule 36(b).

Subdivision (a). Former rule 36(b) authorized only appellants to apply for permission to
prepare a settled statement when a portion of the oral proceedings could not be transcribed. In a
substantive change, revised rule 32.3(a) expands this authority to include any party: no reason
appears to deny respondents the opportunity to seek such relief.

Revised rule 32.3(a) also deletes as unnecessary formalisms the former requirements that
the application be “verified” and include, as an alternative to a statement of the facts, a
“certificate” of the clerk showing that a reporter’s transcript cannot be obtained; under the revised

rule, the application must simply “explain why the oral proceedings cannot be transcribed.” The
sufficiency of that explanation isfor the court to decide. The change is substantive.

Rule 33. Briefs
(&) Contentsand form

Except as provided in thisrule, briefsin criminal appeals must comply as
nearly as possible with rules 13 and 14.

(b) Length
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(d)

(1)

)
3)

(4)

()

A brief produced on a computer must not exceed 25,500 words,
including footnotes. Such a brief must include a certificate by
appellate counsel or an unrepresented defendant stating the number
of words in the brief; the person certifying may rely on the word
count of the computer program used to prepare the brief.

A typewritten brief must not exceed 75 pages.

The tables, a certificate under (1), and any attachment permitted
under rule 14(d) are excluded from the limits stated in (1) or (2).

A combined brief in an appeal governed by (€) must not exceed
double the limit stated in (1) or (2).

On application, the presiding justice may permit alonger brief for
good cause.

Timetofile

(1)

2)

3)

(4)

()

The appellant’s opening brief must be served and filed within 40
days after the record isfiled in the reviewing court.

The respondent’ s brief must be served and filed within 30 days
after the appellant’ s opening brief isfiled.

The appellant must serve and file areply brief, if any, within 20
days after the respondent files its brief.

The time to serve and file a brief may not be extended by
stipulation, but only by order of the presiding justice under rule 45.

Rule 17 appliesif a party fails to timely file an appellant’ s opening
brief or arespondent’s brief, but the period specified in the notice
required by that rule must be 30 days.

Service

(1)

Defendant’ s appellate counsel must serve each brief for the
defendant on the People and the district attorney, and must send a
copy of each to the defendant personally unless the defendant
requests otherwise.
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(2) The proof of service under (1) must state that a copy of the
defendant’ s brief was sent to the defendant, or counsel must file a
signed statement that the defendant requested in writing that no
copy be sent.

(3) For each appealing defendant, the People must serve two copies of
their briefs on the defendant’ s appellate counsel and one copy on
the district appellate project.

(4) A copy of each brief must be served on the superior court clerk for
delivery to the trial judge.

(6) When a defendant and the People appeal

When both a defendant and the People appeal, the defendant must file the
first opening brief unless the reviewing court orders otherwise, and rule 16(b)
governs the contents of the briefs.

(f) Amicuscuriae briefs

Amicus curiae briefs may be filed as provided in rule 13(c).

Advisory Committee Comment (2004)
Revised rule 33 is based on former rule 37.

Subdivision (b). Revised rule 33(b)(1) states the maximum permissible length of a brief
produced on a computer in terms of word count rather than page count. This substantive change
tracks aprovision in revised rule 14(c) governing Court of Appeal briefs, and is explained in the
comment to that provision. The word count assumes a brief using one-and-one-half spaced lines
of text, as permitted by rule 14(b)(5).

The maximum permissible length of briefsin death penalty appealsis prescribed in
revised rule 36.

Subdivision (c). For completeness, revised rule 33(c)(4) adds a cross-reference to the
general provision of rule 45 allowing extensions of time to file briefs by order of the presiding
justice. The provision tracks an identical provision in the rule governing briefs on the meritsin
the Supreme Court (rule 29.1(a)(5)).

Subdivision (d). Revised rule 33(d)(3) requires the People to serve one copy of their
briefs on the appellate project for the district and an extra copy for each additional appealing
defendant. Thisis a substantive change but reflects common practice.

Subdivision (e). Revised rule 33(e) fills agap by providing for cases in which both a
defendant and the People appeal. It isderived from rule 16, adapted to criminal appeals.
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Subdivision (f). Revised rule 33(f) is a cross-reference provision added to clarify the
applicability of rule 13(c) to criminal appeals.

Rule 33.1. Hearing and decision in the Court of Appeal

Rules 21 through 27 govern the hearing and decision in the Court of Appesal
of an appeal in acriminal case.

Advisory Committee Comment (2004)

Revised rule 33.1 is new but is not a substantive change. It clarifies the applicability, to
noncapital criminal appeals, of the relevant rules governing the hearing and decision of civil
appealsin the Court of Appeal.

Rule 33.2. Hearing and decision in the Supreme Court

Rules 28 through 29.9 govern the hearing and decision in the Supreme Court
of an appeal in acriminal case.

Advisory Committee Comment (2004)

Revised rule 33.2 is new but is not substantive change. It clarifies the applicability, to
noncapital criminal appeals, of the rules governing the hearing and decision of civil appealsin the
Supreme Court.

PART VII. Appealsfrom Judgments of Death
Rule 34. In general
(&) Automatic appeal to Supreme Court

If ajudgment imposes a sentence of death, an appeal by the defendant is
automatically taken to the Supreme Court.

(b) Copies of judgment
When ajudgment of death is rendered, the superior court clerk must
immediately send certified copies of the commitment to the Supreme Court,

the Attorney General, the Governor, and the California Appellate Project in
San Francisco.
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(c) Extensionsof time

When arulein this part authorizes atrial court to grant an extension of a
specified time period, the court must consider the relevant policies and
factors stated in rule 45.5.

(d) Supervising preparation of record

The Supreme Court clerk, under the supervision of the Chief Justice, must
take all appropriate steps to ensure that superior court clerks and reporters
promptly perform their duties under the rulesin this part. This provision
does not affect the superior courts' responsibility for the prompt preparation
of appellate records in capital cases.

(e) Definitions
For purposes of this part:

(1) thedelivery date of atranscript sent by mail isthe mailing date
plus five days, and

(2) *“tria counsel” means both the defendant’ s trial counsel and the
prosecuting attorney.

Advisory Committee Comment (2004)
Revised rule 34 restates former rule 39.50 and related provisions of the Penal Code.
Subdivision (a). Revised rule 34(a) is derived from Penal Code section 1239(b).

Subdivision (b). Revised rule 34(b) is derived from Penal Code sections 1217 and 1218
and former rule 39.50(e). Filling a gap, the revised rule requires the clerk to send a certified copy
of the commitment to the California Appellate Project in San Francisco. That entity also receives
copies of the record when it is certified as complete (revised rule 35.1(g)(2)) and whenitis
certified as accurate (revised rule 35.2(€)(2)).

Subdivision (c). In determining whether to grant an extension of time under these rules,
former rule 39.50(d) made it permissible for atrial court to consider the relevant policies and
factorslisted in rule 45.5. But rule 45.5 requires the Supreme Court and the Court of Appesal to
consider those same policies and factors (rule 45.5(c)), and no reason appears for a different rule
in the case of thetrial courts. Moreover, the list of such factorsin rule 45.5 is so comprehensive
that it isdifficult to conceive of afactor that atrial court could properly consider that is not found
in that rule. (See, e.g., rule 45.5(c)(9) [“Any other factor which in the context of a particular case
constitutes good cause’].) In asubstantive change, revised rule 34(c) therefore providesthat in
determining whether to grant an extension, atrial court must consider the relevant policies and
factors stated in rule 45.5.
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The *“relevant” policies and factors that the trial court must consider are those which are
relevant to appeals from judgments of death. One of those factorsis particularly relevant to such
appeals, i.e,, “[tJhe number and complexity of the issuesraised . . . and the length of the
record, . . . including the number of relevant trial exhibits.” (Rule 45.5(c)(3).) The “average-
length record” described in the second sentence of rule 45.5(c)(3), however, refers to recordsin
civil and noncapital criminal cases; the average-length record in capital casesis much longer.

Subdivision (d). Revised rule 34(d) isformer rule 35(h).

Subdivision (€). Revised rule 34(€)(2) restates Penal Code section 190.8(i).

Former subdivision (b). Subdivision (b) of former rule 39.50—which provided that the
rulesin this part must be “interpreted to effectuate the intent of the Legidature, as stated in Penal

Code section 190.8"—is deleted as unnecessary: any rule of court that implements a statute must
be construed to effectuate the intent of that statute.

Rule34.1. Contentsand form of therecord
(&) Contentsof therecord
(1) Therecord must include a clerk’s transcript containing:
(A) all itemslisted in rule 31(b), except item (10);

(B) al itemslistedin rule 31.1(b)(1), whether or not requested;
and

(C) any other document filed or lodged in the case, including each
juror questionnaire, whether or not the juror was selected.

(2) Therecord must include areporter’ s transcript containing:
(A) alitemslisted inrule 31(c);

(B) al itemslisted in rule 31.1(b)(2), whether or not requested;
and

(C) any other oral proceedingsin the case, including any

proceedings that did not result in averdict or sentence of
death because the court ordered amistrial or anew trial.
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(3) All exhibits admitted in evidence, refused, or lodged are deemed
part of the record, but may be transmitted to the reviewing court
only as provided in rule 36.1.

(4) The superior court or the Supreme Court may order that the record
include additional material.

(b) Confidential records

(1) All documentsfiled or lodged confidentially under Penal Code
section 987.9 or 987.2 must be sealed. Documents filed or lodged
under Penal Code section 987.9 must be bound separately from
documents filed under Penal Code section 987.2. Unless otherwise
ordered, copies must be provided only to the Supreme Court and to
counsel for the defendant to whom the documents rel ate.

(2) All reporter’ s transcripts of in camera proceedings must be seal ed.
Unless otherwise ordered, copies must be provided only to the
Supreme Court and to counsel for parties present at the
proceedings.

(3) Records sealed under this rule must comply with rule 31.2.
(c) Juror-identifying infor mation

Any document in the record containing juror-identifying information must be
edited in compliance with rule 31.3. Unedited copies of all such documents
and a copy of the table required by the rule, under seal and bound together,
must be included in the record sent to the Supreme Court.

(d) Form of record

The clerk’ s transcript and the reporter’ s transcript must comply with rule 9,
but the indexes for the clerk’ s transcript must separately list all sealed
documents in that transcript, and the indexes for the reporter’ s transcript must
separately list all sealed reporter’ s transcripts with the date and the names of
all parties present. The indexes must not disclose the substance of any sealed
matter.

Advisory Committee Comment (2004)

Subdivision (a). Subdivision (&) of revised rule 34.1 restates Penal Code section
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190.7(a) and former rule 39.51(a) and (c).

Subdivision (b). Under the third sentence of revised rule 34.1(b)(1), copies of sealed
documents must be given only to the Supreme Court and to the defendant concerned “[u]nless
otherwise ordered.” The qualification is added in recognition of the statutory right of the
Attorney General to request, under certain circumstances, copies of documents filed
confidentially under Penal Code section 987.9(d). To facilitate compliance with such requests,
the second sentence of revised rule 34.1(b)(1) requires such documents to be bound separately
from documents filed confidentially under Penal Code section 987.2.

Paragraph (3) of revised rule 34.1(b) implements the purpose of the subdivision by
requiring compliance with revised rule 31.2 in capital cases.

Subdivision (c). The first sentence of revised rule 34.1(c) fills agap by requiring
compliance with revised rule 31.3 in capital cases, i.e., by requiring the editing of all documents
in the record to delete any juror-identifying information. The second sentence restates paragraph
(3) of former rule 33.6.

Subdivision (d). Revised rule 34.1(d) moves to a more appropriate location provisions
of former rule 39.53(b)(1) and (3) requiring that the clerk’s and reporter’ s transcripts comply with
rule 9.

Revised rule 34.1(d) fills a gap by requiring that the master indexes of the clerk’s and
reporter’ s transcripts separately list all documents and transcripts each contains that werefiled in
sealed form under subdivision (b). The purpose of this substantive change is to assist the parties
in making—and the court in adjudicating—motions to unseal portions of the record. To protect
confidentiality until arecord is unsealed, however, each index must endeavor to identify the
sealed matter it lists without disclosing its substance.

Rule 34.2. Preparing and certifying the record of preliminary proceedings
(@) Definitions
For purposes of thisrule:
(1) the“preliminary proceedings’ are all proceedings held prior to and
including the filing of the information or indictment, whether in
open court or otherwise, and include the preliminary examination

or grand jury proceeding;

(2) the“record of the preliminary proceedings’ isthe court file and the
reporter’ s transcript of the preliminary proceedings;

(3) the“responsiblejudge’ isthe judge assigned to try the case or, if

none is assigned, the presiding superior court judge or designee of
the presiding judge; and
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(4) the*designated judge” isthe judge designated by the presiding
judge to supervise preparation of the record of preliminary
proceedings.

(b) Notice of intent to seek death penalty
In any case in which the death penalty may be imposed:

(1) If the prosecution notifies the responsible judge that it intends to
seek the death penalty, the judge must notify the presiding judge
and the clerk. The clerk must promptly enter the information in
the court file.

(2) If the prosecution does not give notice under (1)—and does not
give notice to the contrary—the clerk must notify the responsible
judge 60 days before the first date set for trial that the prosecution
Is presumed to seek the death penalty. The judge must notify the
presiding judge, and the clerk must promptly enter the information
in the court file.

(c) Assignment of judge designated to supervise prepar ation of record
of preliminary proceedings

(1) Within five days after receiving notice under (b), the presiding
judge must designate a judge to supervise preparation of the record
of the preliminary proceedings.

(2) If there was apreliminary examination, the designated judge must
be the judge who conducted it.

(d) Noticeto preparetranscript

Within five days after receiving notice under (b)(1) or notifying the judge
under (b)(2), the clerk must notify each reporter who reported a preliminary
proceeding to prepare atranscript of the proceeding. If thereis more than
one reporter, the designated judge may assign a reporter or another designee
to perform the functions of the primary reporter.

(e) Reporter’sduties

(1) Thereporter must prepare an origina and five copies of the
reporter’ s transcript and two additional copies for each
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(f)

)

3)

codefendant against whom the death penalty is sought. The
transcript must include the preliminary examination or grand jury
proceeding unless a transcript of that examination or proceeding
has already been filed in superior court for inclusion in the clerk’s
transcript.

The reporter must certify the original and all copies of the
reporter’s transcript as correct.

Within 20 days after receiving the notice to prepare the reporter’s
transcript, the reporter must deliver the original and all copies of
the transcript to the clerk.

Review by counsel

(1)

)

Within five days after the reporter delivers the transcript, the clerk
must deliver the original to the designated judge and one copy to
each trial counsel. If adifferent attorney represented the defendant
or the People in the preliminary proceedings, both attorneys must
perform the tasks required by (2).

Each trial counsel must promptly:
(A) review the reporter’ s transcript for errors or omissions,

(B) review the docket sheets and minute orders to determine
whether al preliminary proceedings have been transcribed;

(C) consult with opposing counsel to determine whether any other
proceedings or discussions should have been transcribed; and

(D) review the court file to determine whether it is complete.

(9) Declaration and request for correctionsor additions

(1)

Within 30 days after the clerk delivers the transcript, each trial
counsel must serve and file a declaration stating that counsel or
another person under counsel’ s supervision has performed the
tasks required by (f), and must serve and file either:

(A) arequest for corrections or additions to the reporter’s
transcript or court file, or
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)

3)

(4)

(B) astatement that counsel does not request any corrections or
additions.

If adifferent attorney represented the defendant in the preliminary
proceedings, that attorney must also file the declaration required

by (2).

A request for additions to the reporter’ s transcript must state the
nature and date of the proceedings and, if known, the identity of
the reporter who reported them.

If any counsel fails to timely file a declaration under (1), the
designated judge must not certify the record and must set the
matter for hearing, require a showing of good cause why counsel
has not complied, and fix a date for compliance.

(h) Correctionsor additionsto therecord of preliminary proceedings

If any counsel files arequest for corrections or additions:

(1)

)

3)

(4)

()

(6)

Within 15 days after the last request isfiled, the designated judge
must hold a hearing and order any necessary corrections or
additions.

If any portion of the proceedings cannot be transcribed, the judge
may order preparation of a settled statement under rule 32.3.

Within 20 days after the hearing under (1), the original reporter’s
transcript and court file must be corrected or augmented to reflect
al corrections or additions ordered. The clerk must promptly send
copies of the corrected or additional pagesto trial counsal.

The judge may order any further proceedings to correct or
complete the record of the preliminary proceedings.

When the judge is satisfied that all corrections and additions
ordered have been made and copies of al corrected or additional
pages have been sent to the parties, the judge must certify the
record of the preliminary proceedings as complete and accurate.

The record of the preliminary proceedings must be certified as

complete and accurate within 120 days after the presiding judge
orders preparation of the record.
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(i) Computer-readable copies

(1)

)

3)

(4)

()

When the record of the preliminary proceedingsis certified as
complete and accurate, the clerk must promptly notify the reporter
to prepare five computer-readable copies of the transcript and two
additional computer-readable copies for each codefendant against
whom the death penalty is sought.

Each computer-readable copy must comply with the format,
labeling, content, and numbering requirements of Code of Civil
Procedure section 271, subdivision (b), and any additional
requirements prescribed by the Supreme Court, and must be
further labeled to show the date it was made.

A computer-readable copy of a sealed transcript must be placed on
a separate disk and clearly labeled as confidential.

The reporter is to be compensated for computer-readable copies as
provided in Government Code section 69954, subdivision (b).

Within 20 days after the clerk notifies the reporter under (1), the
reporter must deliver the computer-readabl e copies to the clerk.

(1) Deéliverytosuperior court

Within five days after the reporter delivers the computer-readable copies, the
clerk must deliver to the responsible judge, for inclusion in the record:

(1)

)

the certified original reporter’s transcript of the preliminary
proceedings and the copies that have not been distributed to
counsel, including the computer-readable copies, and

the complete court file of the preliminary proceedings or a certified
copy of that file.

(k) Extension of time

(1)

)

Except as provided in (2), the designated judge may extend for
good cause any of the periods specified in thisrule.

The period specified in (h)(6) may be extended only as follows:
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(A) the designated judge may request an extension of the period
by presenting a declaration to the responsible judge
explaining why the time limit cannot be met, and

(B) theresponsible judge may order an extension not exceeding
90 additional days; in an exceptional case the judge may
order an extension exceeding 90 days, but must state on the
record the specific reason for the greater extension.

() Noticethat death penalty isno longer sought

After the presiding judge has ordered preparation of the pretrial record, if the
death penalty is no longer sought, the clerk must promptly notify the reporter
that this rule does not apply.

Advisory Committee Comment (2004)

Revised rule 34.2 is former rule 39.52 and implements Penal Code section 190.9(a).
Revised rules 34.2-35.2 govern the process of preparing and certifying the record in any appeal
from ajudgment of death imposed after atrial that began on or after January 1, 1997; specificaly,
revised rule 34.2 provides for the record of the preliminary proceedings in such an appeal.
Revised rule 35.3 governs the process of certifying the record in any appeal from a judgment of
death imposed after atrial that began before January 1, 1997.

Subdivision (a). Revised rule 34.2(a)(1) fillsagap by including grand jury proceedings
among the preliminary proceedings it defines. Grand jury proceedings may also result in
judgments of death, although their use for that purpose is limited.

Former rule 39.52(b)(1) used the phrase “responsible superior court judge’ to refer to the
judge assigned to try the case. Because al trial judges are superior court judges after trial court
unification, revised rule 34.2(a)(3) deletes the qualifier “superior court” as unnecessary.

Subdivision (b). Former rule 39.52(b) directed the judge to “enter . . . on the record” the
fact that the prosecution has given notice of intent to seek the death penalty. Recognizing that it
isnormally the clerk rather than the judge who makes docket entries, revised rule 34.2(b)(1)
instead directs the judge to notify the clerk of the prosecution’s notice and directs the clerk to
enter that fact in the court file. Similarly, revised rule 34.2(b)(2) clarifies the operation of the
presumption of prosecution intent declared by former rule 39.52(b)(2).

Subdivision (f). Asused inrevised rule 34.2(f)—asin al rulesin this part—trial counsel
“means both the defendant’ s trial counsel and the prosecuting attorney.” (Revised rule 34(e)(2).)

Subdivision (g). Revised rule 34.2(g)(1), like former rule 39.52(h), requires counsel to
file a declaration stating that counsel has performed the tasks required by therule, i.e., has
reviewed the record for completeness and accuracy. Under the former rule, counsel who was
satisfied with the state of the record—and therefore had determined not to request any corrections
or additions—simply remained silent in regard to any such request, and the court was required to
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infer from that silence that counsel did not intend to make arequest. In a substantive change
designed to prevent any misunderstanding of counsel’sintent on thisimportant point, revised rule
34.2(g)(1)(B) requires counsel not intending to request corrections or additions to make a
statement to that effect as part of the required declaration.

Revised rule 34.2(g)(3) fillsa gap; it is derived from former rule 39.55(b).

Former rule 39.52(i) declared that if any counsel failed to file either the declaration
required by the rule or arequest for extension of time, the court was directed to “use al
reasonable means to ensure compliance with thisrule.” Although revised rule 34.2(g)(4) deletes
the quoted language because it duplicates the governing statute (Pen. Code, § 190.8(a)), the
directive remains in force by operation of the statute; for the purposes of the rule, however, it is
sufficient to specify—as did the former rule—that in such event the court must set the matter for
hearing, require a showing of good cause why counseal has not complied, and fix a date for
compliance.

Subdivision (h). Revised rule 34.2(h)(2) fills a gap and reflects current practice.
Revised rule 34.2(h)(6) restates a provision of Penal Code section 190.9(a)(2).

Subdivision (i). Former rule 39.52(i)(6) required the reporter to prepare six computer-
readabl e copies of the corrected transcript of the preliminary proceedings. Because the
subsequent rules governing preparation of the record in appeals from judgments of death call for
only five such copies (former rules 39.53-39.57; revised rules 35-35.3), revised rule 34.2(i)(1)
requires the reporter to prepare only five computer-readable copies of the corrected transcript of
the preliminary proceedings.

Former rule 39.52(i)(6) required the computer-readable copies of the transcript to comply
with former Code of Civil Procedure section 269(c), and former rule 35(b), and the latter rule
specified that such copies must be on “CD-ROM or 3.5-inch disks.” Rather than enshrining any
particular technology in these rules, however, revised rule 34.2(i)(2) simply states that computer-
readabl e copies must comply with the statute (now Code Civ. Proc., 8 271(b)) and “any additiona
requirements prescribed by the Supreme Court.” The change is not meant to be substantive, but
to provide the flexibility necessary to ensure the record-preparation process remains current with
evolving computer technology.

Revised rule 34.2(i)(3) fillsagap; it is derived from former rule 39.54(f). Revised rule
34.2(i)(4) restates a provision of former rule 35(b), second paragraph.

Subdivision (j). Former rule 39.52(j) required the clerk to send the record of the
preliminary proceedings—including the computer-readable copies—to the responsible superior
court judge “[n]o later than five days after the record has been certified.” This provision created
an apparent inconsistency with former rule 39.52(i)(6), which gave the reporter 20 days to
prepare the same computer-readabl e copies after the judge certified the record (see former rule
39.52(i)(5)). To resolve thisinconsistency, revised rule 34.2(j) provides instead that the five-day
period for the clerk to act begins when the reporter delivers the computer-readable copies to the
clerk.

Subdivision (I). Former rule 39.52(k) required the clerk to notify the reporter if at any
time the death penalty was no longer sought “or available.” Revised rule 34.2(1) deletesthe
guoted phrase as superfluous: it is assumed the prosecution will not seek the death penalty if for
any reason the penalty is or becomes unavailable.
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Rule 35. Preparing thetrial record

(@) Clerk’sduties

(b)

(1)

)

3)

The clerk must promptly—and no later than five days after the
judgment of death is rendered—notify the reporter to prepare the
reporter’ s transcript.

The clerk must prepare an original and eight copies of the clerk’s
transcript and two additional copies for each codefendant
sentenced to death.

The clerk must certify the original and all copies of the clerk’s
transcript as correct.

Reporter’sduties

(1)

)

3)

The reporter must prepare an original and five copies of the
reporter’ s transcript and two additional copies for each
codefendant sentenced to death.

Any portion of the transcript transcribed during trial must not be
retyped unless necessary to correct errors, but must be repaginated
and bound with any portion of the transcript not previously
transcribed. Any additional copies needed must not be retyped but
must be prepared by photocopying or an equivalent process.

The reporter must certify the original and all copies of the
reporter’ s transcript as correct and deliver them to the clerk.

(c) Sendingtherecord totrial counsel

Within 30 days after the judgment of death is rendered, the clerk must deliver
one copy of the clerk’s and reporter’ s transcripts to each trial counsel,
retaining the original transcripts and the remaining copies. If counsel does
not receive the transcripts within that period, counsel must promptly notify
the superior court.

(d) Extension of time
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(1) Onrequest of the clerk or areporter and for good cause, the
superior court may extend the period prescribed in (c) for no more
than 30 days. For any further extension the clerk or reporter must
file arequest in the Supreme Court, showing good cause.

(2) A request under (1) must be supported by a declaration explaining
why the extension is necessary. The court may presume good
cause if the clerk’ s and reporter’ s transcripts combined will likely
exceed 10,000 pages.

() If the superior court orders an extension under (1), the order must
specify the reason justifying the extension. The clerk must
promptly send a copy of the order to the Supreme Court.

Advisory Committee Comment (2004)
Revised rule 35 is former rule 39.53 and implements Penal Code section 190.8(b).

Subdivision (a). Revised rule 35(a)(1) deletes the provision of former rule 39.53(b)(2)
that required the clerk to deliver the notification of a judgment of death to the reporter * personally
or to his or her office or internal mail receptacle” and authorized the clerk to mail the notification
if the reporter was not a court employee; the provision was deemed unnecessary
micromanagement of the clerk’s office. (For the same reason, revised rules 4 and 32 delete
similar provisions from the rules on appeals in civil cases and noncapital criminal cases,

respectively.)

Revised rule 35(8)(2) deletes as redundant the provisions of former rule 39.53(b)(1)
directing that the clerk’s transcript must conform to rule 9 and must include the contents of the
municipal court file. The form and contents of the clerk’s transcript are prescribed in revised rule
34.1.

Subdivision (b). Revised rule 35(b)(1) deletes as redundant the provisions of former rule
39.53(b)(3) directing that the reporter’ s transcript must conform to rule 9. The form of the
reporter’ s transcript is prescribed in revised rule 34.1.

Subdivision (c). Former rule 39.53(b)(4) directed that the copies of the clerk’s and
reporter’ s transcripts that the clerk sent to trial counsel for review be paper copies. Revised rule
35(c) deletes this directive as superfluous: under revised rules 35.1 and 35.2 (former rules 39.54
and 39.55), computer-readable copies of the reporter’ s transcript are not prepared until the record
has been certified as complete and accurate, and no such copies of the clerk’ stranscript are ever
prepared.

Filling a gap, the second sentence of revised rule 35(c) restates a provision of Penal Code
section 190.8, subdivision (b).

Subdivision (d). Former rule 39.53(b)(6) authorized the court to presume good cause to

extend the time to prepare the transcripts in cases in which the clerk’ s and reporter’ s transcripts
combined “exceed” 10,000 pages. By definition, however, the transcripts have not been
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completed at that point in the process, and so it may not be possible to know whether they exceed
10,000 pages. Revised rule 35(d)(2) therefore provides that good cause may be presumed when
the combined transcripts “will likely” exceed 10,000 pages.

Rule 35.1. Certifying thetrial record for completeness
(@ Review by counsel during trial
During trial, counsel must call the court’s attention to any errors or omissions
they may find in the transcripts. The court must periodically ask counsel for
lists of any such errors or omissions and may hold hearings to verify them.

(b) Review by counsel after trial

When the clerk deliversthe clerk’s and reporter’ s transcripts to trial counsel,
each counsel must promptly:

(1) review the docket sheets and minute orders to determine whether
the reporter’ s transcript is complete;

(2) consult with opposing counsel to determine whether any other
proceedings or discussions should have been transcribed; and

(3) review the court file to determine whether the clerk’ s transcript is
complete.

(c) Declaration and request for additionsor corrections

(1) Within 30 days after the clerk delivers the transcripts, each trial
counsel must serve and file a declaration stating that counsel or
another person under counsel’ s supervision has performed the
tasks required by (b), and must serve and file either:

(A) arequest to include additional materials in the record or to
correct errors that have come to counsel’ s attention, or

(B) astatement that counsel does not request any additions or
corrections.

(2) A request for additions to the reporter’ s transcript must state the

nature and date of the proceedings and, if known, the identity of
the reporter who reported them.
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3)

If any counsel failsto timely file a declaration under (1), the judge
must not certify the record and must set the matter for hearing,
require a showing of good cause why counsel has not complied,
and fix adate for compliance.

(d) Completion of therecord

If any counsel files arequest for additions or corrections:

(1)

)

3)

(4)

()

(6)

(7)

The clerk must promptly deliver the original transcripts to the
judge who presided at the trial.

Within 15 days after the last request is filed, the judge must hold a
hearing and order any necessary additions or corrections. The
order must require that any additions or corrections be made within
10 days of its date.

The clerk must promptly—and in any event within five days—
notify the reporter of an order under (2). If any portion of the
proceedings cannot be transcribed, the judge may order preparation
of a settled statement under rule 32.3.

The original transcripts must be augmented or corrected to reflect
al additions or corrections ordered. The clerk must promptly send
copies of the additional or corrected pagesto trial counsal.

Within five days after the augmented or corrected transcripts are
filed, the judge must set another hearing to determine whether the
record has been completed or corrected as ordered. The judge may
order further proceedings to complete or correct the record.

When the judge is satisfied that all additions or corrections ordered
have been made and copies of al additional or corrected pages
have been sent to trial counsel, the judge must certify the record as
complete and redeliver the original transcripts to the clerk.

The judge must certify the record as complete within 90 days after
the judgment of death isrendered.

(e) Computer-readable copies
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(1) When therecord is certified as complete, the clerk must promptly
notify the reporter to prepare five computer-readable copies of the
transcript and two additional computer-readable copies for each
codefendant sentenced to death.

(2) Each computer-readable copy must comply with the format,
labeling, content, and numbering requirements of Code of Civil
Procedure section 271(b) and any additional requirements
prescribed by the Supreme Court, and must be further labeled to
show the date it was made.

(3) A computer-readable copy of a sealed transcript must be placed on
a separate disk and clearly labeled as confidential.

(4) Thereporter isto be compensated for computer-readable copies as
provided in Government Code section 69954(b).

(5 Within 10 days after the clerk notifies the reporter under (1), the
reporter must deliver the computer-readabl e copies to the clerk.

(f) Extension of time

(1) The court may extend for good cause any of the periods specified
inthisrule.

(2) An application to extend the 30-day period to review the record
under (c) must be served and filed within that period. If the clerk’s
and reporter’ s transcripts combined exceed 10,000 pages, the court
may grant an additional three days for each 1,000 pages over
10,000.

(3) If the court orders an extension of time, the order must specify the
justification for the extension. The clerk must promptly send a
copy of the order to the Supreme Court.

(9 Sending the certified record
When the record is certified as complete, the clerk must promptly send:
(1) To each defendant’s appellate counsel and each defendant’ s habeas

corpus counsel: one paper copy of the entire record and one
computer-readable copy of the reporter’s transcript. If either
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counsel has not been retained or appointed, the clerk must keep
that counsel’ s copies until counsel is retained or appointed.

(2) Tothe Attorney General, the Habeas Corpus Resource Center, and
the California Appellate Project in San Francisco: one paper copy
of the clerk’ s transcript and one computer-readable copy of the
reporter’ s transcript.

(h) Notice of delivery

When the clerk sends the record to the defendant’ s appellate counsel, the
clerk must serve a notice of delivery on the Supreme Court clerk.

Advisory Committee Comment (2004)
Revised rule 35.1 is former rule 39.54 and implements Penal Code section 190.8(c)—e).

Subdivision (a). Revised rule 35.1(a) restates Penal Code section 190.8(c); the wording
issmplified, but no substantive change is intended.

Subdivision (b). Asused inrevised rule 35.1(b)—asin al rulesin this part—trial
counsel “means both the defendant’ s trial counsel and the prosecuting attorney.” (Revised rule
34(e)(2).)

Revised rule 35.1(b)(2) fills a gap; it is derived from former rule 39.52(g)(4).

Subdivision (c). Revised rule 35.1(c)(1), like former rule 39.54(c)(1), requires counsel
to file a declaration stating that counsel has performed the tasks required by therule, i.e., has
reviewed the record for completeness. Under the former rule, counsel who was satisfied with the
state of the record—and therefore had determined not to request any additions—simply remained
silent in regard to any such request, and the court was required to infer from that silence that
counsel did not intend to make arequest. I1n a substantive change designed to prevent any
misunderstanding of counsel’sintent on this important point, revised rule 35.1(c)(1)(B) requires
counsel not intending to request corrections or additions to make a statement to that effect as part
of the required declaration.

Subdivision (€). Former rule 39.54(f) required the reporter to prepare one additional
computer-readable copy of the transcript for each codefendant sentenced to death. Revised rule
35.1(e)(2) requires two such copies: an additional copy is needed to comply with the further
requirement of the rule that the clerk send a computer-readable copy to each codefendant’s
habeas corpus counsel (former rule 39.54(j)(1); revised rule 35.1(g)(1)).

Former rule 39.54(f) required computer-readable copies of the transcript to comply with
Code of Civil Procedure section 269(c), and former rule 35(b), and the latter rule specified that
such copies must be on “CD-ROM or 3.5-inch disks.” Rather than enshrining any particular
technology in these rules, however, revised rule 35.1(e)(2) smply states that computer-readable
copies must comply with the statute (now Code Civ. Proc., § 271(b)) and “any additional
requirements prescribed by the Supreme Court.” The change is not meant to be substantive, but
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to provide the flexibility necessary to ensure the record-preparation process remains current with
evolving computer technology.

Revised rule 35.1(e)(4) restates a provision of former rule 35(b), second paragraph.

Rule 35.2. Certifyingthetrial record for accuracy

(&) Request for corrections or additions

(b)

(©)

(d)

(1)

)

Within 90 days after the clerk delivers the record to defendant’s
appellate counsel, any party may serve and file arequest for
corrections or additions.

A request for additions to the reporter’ s transcript must state the
nature and date of the proceedings and, if known, the identity of
the reporter who reported them.

Correction of therecord

(1)

)

3)

If any counsel files arequest for corrections or additions, the
procedures and time limits of rule 35.1(d)(1)—(5) must be followed.

When the judge is satisfied that all corrections or additions ordered
have been made, the judge must certify the record as accurate and
redeliver the record to the clerk.

The judge must certify the record as accurate within 120 days after
it isdelivered to appellate counsal.

Computer-readable copies

(1)

)

When the record is certified as accurate, the clerk must promptly
notify the reporter to prepare six computer-readable copies of the
reporter’ s transcript and two additional computer-readable copies
for each codefendant sentenced to death.

In preparing the computer-readable copies, the procedures and
time limits of rule 35.1(e)(2)—5) must be followed.

Extension of time

(1)

The court may extend for good cause any of the periods specified
inthisrule.
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3)

(4)

An application to extend the 90-day period to request corrections
or additions under (a) must be served and filed within that period.
If the clerk’s and reporter’ s transcripts combined exceed 10,000
pages, the court may grant an additional 15 days for each 1,000
pages over 10,000.

If the court orders an extension of time, the order must specify the
justification for the extension. The clerk must promptly send a
copy of the order to the Supreme Court.

If the court orders an extension of time, the court may conduct a
status conference or require the counsel who requested the
extension to file a status report on counsel’s progress in reviewing
the record.

(e) Sending the certified record

When the record is certified as accurate, the clerk must promptly send:

(1)

2)

3)

To the Supreme Court: the corrected original record, including the
judge’ s certificate of accuracy, and a computer-readable copy of
the reporter’ s transcript.

To each defendant’ s appellate counsel, each defendant’ s habeas
corpus counsel, the Attorney General, the Habeas Corpus Resource
Center, and the California Appellate Project in San Francisco: a
copy of the order certifying the record and a computer-readable
copy of the reporter’s transcript.

To the Governor: the copies of the transcripts required by Pena
Code section 1218, with copies of any corrected or augmented
pages inserted.

Advisory Committee Comment (2004)

Revised rule 35.2 restates former rules 39.55 and 39.56 and implements Penal Code

section 190.8(g).

Subdivision (c). Former rule 39.55(e) required the reporter to prepare one additional

computer-readable copy of the transcript for each codefendant sentenced to death. Revised rule
35.2(c)(2) requires two such copies: an additional copy is needed to comply with the further
requirement of the rule that the clerk send a computer-readable copy to each codefendant’s
habeas corpus counsel (former rule 39.56(3); revised rule 35.2(€)(2)).
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The provisions of former rule 39.55(¢) specifying the format of the computer-readable
copies of the reporter’s transcript now appear in revised rule 35.1(e).

Subdivision (d). Former rule 39.55(h) authorized the court, after granting an extension
of time, to conduct a status conference or require defense counsel to file a status report “90 days
after the delivery of the record to [counsel], or at some other reasonabletime . . ..” Becauseit
may be assumed the court will not fix an unreasonable time for this purpose, revised rule
35.2(d)(4) deletes the quoted provision as unnecessary. No substantive change isintended. And
because an extension of time may be requested not only by defense counsel but also by counsel
for the People, revised rule 35.2(d)(4) authorizes the court to require a status report ssmply from
“the counsel who requested the extension . . . .”

Subdivision (€). Revised rule 35.2(e) isformer rule 39.56. Former rule 39.56(2)—3)
directed the clerk, after the record was certified, to send the parties “a notice enumerating all
corrections ordered and stating a date of certification,” as well as copies of all the corrected
transcript pages. Under revised rule 35.1(d)(4), however, the corrected pages are sent to the
parties before certification, and to send a belated list of “all corrections ordered” would serve
little purpose. Revised rule 35.2(e) therefore del etes these directives in favor of a copy of the
certification order for the parties and a copy of the transcripts and corrected pages for the
Governor.

Rule 35.3. Certifyingtherecord in pre-1997 trials
(& Application

This rule governs the process of certifying the record in any appeal from a
judgment of death imposed after atrial that began before January 1, 1997.

(b) Sending thetranscriptsto counsel for review

(1) When the clerk and the reporter certify that their respective
transcripts are correct, the clerk must promptly send a copy of each
transcript to each defendant’ strial counsel, to the Attorney
Generdl, to the district attorney, to the California Appellate Project
in San Francisco, and to the Habeas Corpus Resource Center,
noting the sending date on the originals.

(2) The copies of the reporter’ s transcript sent to the California
Appellate Project and the Habeas Corpus Resource Center must be
computer-readabl e copies complying with the format, labeling,
content, and numbering requirements of Code of Civil Procedure
section 271(b) and any additional requirements prescribed by the
Supreme Court, and must be further |abeled to show the date they
were made.
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3)

When the clerk is notified of the appointment or retention of each
defendant’ s appellate counsel, the clerk must promptly send that
counsel copies of the clerk’ s transcript and the reporter’s
transcript, noting the sending date on the originals. The clerk must
notify the Supreme Court, the Attorney General, and each
defendant’ s appellate counsal in writing of the date the transcripts
were sent to appellate counsel.

Correcting, augmenting, and certifying the record

(1)

)

3)

(4)

()

(6)

(7)

Within 90 days after the clerk delivers the transcripts to each
defendant’ s appellate counsel, any party may serve and file a
request for correction or augmentation of the record. Any request
for extension of time must be served and filed in the Supreme
Court no later than five days before the 90-day period expires.

If no party files atimely request for correction or augmentation,
the clerk must certify on the original transcripts that no party
objected to the accuracy or completeness of the record within the
time allowed by law.

Within 10 days after any party files atimely request for correction
or augmentation, the clerk must deliver the request and the
transcripts to the trial judge.

Within 60 days after receiving arequest and transcripts under (3),
the judge must order the reporter, clerk, or party to make any
necessary corrections or do any act necessary to complete the
record, fixing the time for performance. If any portion of the oral
proceedings cannot be transcribed, the judge may order preparation
of a settled statement under rule 32.3.

The clerk must promptly send a copy of any order under (4) to the
parties and to the Supreme Court, but any request for extension of
time to comply with the order must be addressed to the trial judge.

The original transcripts must be corrected or augmented to reflect
all corrections or augmentations ordered. The clerk must promptly
send copies of all corrected or augmented pages to the parties.

The judge must allow the parties areasonable time to review the

corrections or augmentations. If no party objects to the corrections
or augmentations as prepared, the judge must certify that the
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(8)

record is complete and accurate. If any party objects, the judge
must resolve the objections before certifying the record.

If the record is not certified within 90 days after the clerk sends the
transcripts to appellate counsel under (b)(2), the judge must
monitor preparation of the record to expedite certification and
report the status of the record monthly to the Supreme Court.

(d) Sending the certified record

When the clerk certifies that no party objected to the record or the judge
certifies that the record is complete and accurate, the clerk must promptly

send:

(1)

)

3)

To the Supreme Court: the original record, including the original
certification by the trial judge.

To each defendant’ s appellate counsel, the Attorney General, and
the California Appellate Project in San Francisco: a copy of the
order certifying the record.

To the Governor: the copies of the transcripts required by Pena
Code section 1218, with copies of any corrected or augmented
pages inserted.

(e) Subsequent trial court orders; omissions

(1)

)

If, after the record is certified, the trial court amends or recalls the
judgment or makes any other order in the case, including an order
affecting the sentence, the clerk must promptly certify and send a
copy of the amended abstract of judgment or other order—as an
augmentation of the record—to the persons and entities listed in

(d).

If, after the record is certified, the superior court clerk or the
reporter learns that the record omits a document or transcript that
any rule or court order requires to be included, the clerk must
promptly copy and certify the document or the reporter must
promptly prepare and certify the transcript. Without the need for
further court order, the clerk must send the document or
transcript—as an augmentation of the record—to the persons and
entitieslisted in (d).
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Advisory Committee Comment (2004)

Revised rule 35.3 has limited application, as explained in subdivision (a). It restates
portions of former rule 35 relating to death penalty appeals, supplemented by new provisions
derived from former rules 39.52—39.55.

Subdivision (b). Revised rule 35.3(b) is based on former rule 35(b) and (c)(1)—(3).
Filling a gap, revised rule 35.3(b)(1) and (2) require that the transcripts be sent to the Habeas
Corpus Resource Center as well as the California Appellate Project. Both entities bear
responsibilities in the postconviction process.

Former rule 35(b) specified that computer-readable copies of the transcript must be on
“CD-ROM or 3.5-inch disks.” Rather than enshrining any particular technology in these rules,
however, revised rule 35.3(b)(2) simply states that computer-readable copies must comply with
the relevant statute (Code Civ. Proc., 8 271(b)) and “any additional requirements prescribed by
the Supreme Court.” The change is not meant to be substantive, but to provide the flexibility
necessary to ensure the record-preparation process remains current with evolving computer
technology. The date-labeling requirement is derived from former rules 39.52(i)(6) and 39.54(f).

Subdivision (c). Revised rule 35.3(c) is based on former rule 35(c)(4). The revised
subdivision provides for augmentation of the record (in addition to correction), consistently with
practice and with the law governing death penalty appealsin post-1996 cases (see Pen. Code, §
190.8(a) and former rule 39.54).

The second sentence of paragraph (1) of revised rule 35.3(c) is a substantive change
intended to expedite record correction and facilitate Supreme Court supervision of the process.

The second sentence of paragraph (4) of revised rule 35.3(c) fillsagap and reflects
current practice. Former rule 35(c)(4) also directed the court to determine which corrections had
“sufficient potential significance” to require them to be furnished to the parties in the form of
corrected pages, and directed that the corrections be made “by strikeover and interlineations
where possible.” The revised rule deletes these provisions as unnecessary micromanagement of
the correction process and as inconsistent with the intent of the statutes and rules governing death
penalty appeals in post-1996 cases.

Paragraph (5) of revised rule 35.3(c) is a substantive change intended to facilitate
Supreme Court supervision of the process of record correction while preserving the trial court’s
discretion to extend time to comply with its orders.

Paragraphs (6) and (7) of revised rule 35.3(c) fill gapsin the correction process. They are
derived from former rule 39.54(d)(3) and (4), respectively.

Paragraph (8) of revised rule 35.3(c) is derived from former Penal Code section 190.8
and isintended to facilitate Supreme Court supervision of the process of record correction.

Subdivision (d). Former rule 35(¢) directed the clerk, after the record was certified, to
send the parties “notices enumerating all corrections ordered and stating a date of certification,”
aswell as copies of al the corrected transcript pages. Under revised rule 35.3(c)(6), however, the
corrected pages are sent to the parties before certification, and to send a belated list of “all
corrections ordered” would serve little purpose. Revised rule 35.3(d) therefore deletes these
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directivesin favor of a copy of the certification order for the parties and a copy of the transcripts
and corrected pages for the Governor.

Subdivision (€). Revised rule 35.3(e) is derived from the last two paragraphs of former

rule 35(e).

Former rule 35(e). Former rule 35(e) aso provided for the transmission of certain
exhibitsin criminal appeals. Revised rule 36.1 now governs the transmission of exhibitsin death

penalty appedls.

Rule 36. Briefs

(@) Contentsand form

Except as provided in thisrule, briefs in appeals from judgments of death
must comply as nearly as possible with rules 13 and 14.

(b) Length

(1)

)

3)

(4)

A brief produced on a computer must not exceed the following
limits, including footnotes:

(A) Appellant’s opening brief and respondent’s brief: 95,200
words.

(B) Reply brief: 47,600 words.

(C) Petition for rehearing and answer: 23,800 words.

A brief under (1) must include a certificate by appellate counsel
stating the number of words in the brief; counsel may rely on the
word count of the computer program used to prepare the brief.

A typewritten brief must not exceed the following limits:

(A) Appellant’s opening brief and respondent’s brief: 280 pages.
(B) Reply brief: 140 pages.

(C) Petition for rehearing and answer: 70 pages.

The tables, a certificate under (2), and any attachment permitted
under rule 14(d) are excluded from the limits stated in (1) or (3).
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(5) On application, the Chief Justice may permit alonger brief for
good cause.

(c) Timetofile

(1) Except asprovidedin (2), thetimesto file briefsin an appeal from
ajudgment of death are asfollows:

)

3)

(A) The appellant’s opening brief must be served and filed within

210 days after the record is certified as complete or the
superior court clerk delivers the completed record to the
defendant’ s appellate counsel, whichever islater. The
Supreme Court clerk must promptly notify the defendant’s
appellate counsel and the Attorney General of the due date
for the appellant’ s opening brief.

(B) The respondent’s brief must be served and filed within 120

©

days after the appellant’s opening brief isfiled. The Supreme
Court clerk must promptly notify the defendant’ s appellate
counsel and the Attorney General of the due date for the
respondent’ s brief.

If the clerk’s and reporter’ s transcripts combined exceed
10,000 pages, the time limits stated in (A) and (B) are
extended by 15 days for each 1,000 pages of combined
transcript over 10,000 pages.

(D) The appellant must serve and file areply brief, if any, within

60 days after the respondent filesits brief.

In any appeal from ajudgment of death imposed after atrial that
began before January 1, 1997, the timeto file briefs is governed by
rule 33(c).

The Chief Justice may extend the time to serve and file a brief for

good cause.

(d) Supplemental briefs

Supplemental briefs may be filed as provided in rule 29.1(d).

(e) Amicuscuriaebriefs

61



© o0 ~NO O WDN PP

NNNNRPRRRRERRRRRR R
WNPRP OOWWNOOUDMWDNIEREO

N NN
o 01~

27
28
29
30
31
32
33

35
36
37
38
39
40
41
42
43

45

Amicus curiae briefs may be filed as provided in rule 29.1(f).
(f) Briefson the court’srequest

The court may request additional briefs on any or al issues.
(9) Service

(1) The Supreme Court Policy on Service of Process by Counsel for
Defendant governs service of the defendant’ s briefs.

(2) The Attorney General must serve two copies of the respondent’s
brief on each defendant’ s appellate counsel and, for each defendant
sentenced to death, one copy on the California Appellate Project in
San Francisco.

(3) A copy of each brief must be served on the superior court clerk for
delivery to the trial judge.

(h) Judicial notice

To obtain judicial notice by the Supreme Court under Evidence Code section
459, a party must comply with rule 22(a).

Advisory Committee Comment (2004)

Revised rule 36 is based primarily on former rules 37 and 39.57.

Subdivision (a). Revised rule 36(a) restates former rule 37(c).

Subdivision (b). Revised rule 36(b)(1) states the maximum permissible lengths of briefs
produced on a computer in terms of word count rather than page count. This substantive change
tracks a provision in revised rule 14(c) governing Court of Appeal briefs, and is explained in the
comment to that provision. Each word count assumes a brief using one-and-one-half spaced lines

of text, as permitted by rule 14(b)(5).

Filling a gap, paragraphs (1)(C) and (3)(C) of revised rule 36(b) provide for the
maximum permissible length of an answer to a petition for rehearing.

Filling a gap, revised rule 36(b)(4) provides that any attachment under rule 14(d) isto be
excluded in calculating the length of abrief. The provision is derived from revised rule 14(c)(3).

Subdivision (c). Subdivision (c)(1) of revised rule 36 restates former rule 39.57;
subdivision (c)(2) restates former rule 39.50(a) insofar asit applied to the time to file briefs.
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Former rule 39.57(€) provided that the Supreme Court could extend the time to serve and
file briefs for good cause, “in accordance with the policies and factors contained in rule 45.5, to
the extent they are applicable.” Revised rule 36(c)(3) recognizes that this power isvested in the
Chief Justice (see rule 45(c)), and deletes the cross-reference to rule 45.5 as unnecessary. No
substantive change is intended.

Subdivisions (d) and (e). Revised rule 36(d) and (€) are cross-reference provisions
added to clarify the applicability of rule 29.1(d) and (f) to death penalty appedls.

Subdivision (f). Revised rule 36(f) fills a gap by recognizing the Supreme Court’s
practice of requesting supplemental briefs when necessary.

Subdivision (g). Revised rule 36(g)(1) is a cross-reference to Policy 4 of the Supreme
Court Policies Regarding Cases Arising From Judgments of Death. The requirement of revised
rule 36(g)(2) that the Attorney Genera serve the California Appellate Project in San Francisco
states current practice.

Subdivision (h). Revised rule 36(h) is a cross-reference provision added to clarify the
applicability of rule 22(a) to death penalty appeals.

Rule 36.3. Filing, finality, and modification of decision; rehearing; remittitur

Rules 29.4 through 29.6 govern the filing, finality, and modification of
decision, rehearing, and issuance of remittitur by the Supreme Court in an
appeal from ajudgment of death.

Advisory Committee Comment (2004)

Revised rule 36.3 is new but is not a substantive change. It clarifies the applicability, to
death penalty appeals, of the relevant rules governing the decision of civil appealsin the Supreme
Court.

Rule 36.1. Transmitting exhibits ir-death-penalty-appeals;, augmenting the

record in the Supreme Court

(& Application

Except as provided in thisrule, rule 18 governs the transmission of exhibits

to the Supreme Court-a-death-penalty-appeals.

(b) Timeto file notice of designation
No party may file a notice designating exhibits under rule 18(a) until the

Supreme Court clerk notifies the parties of the time and place of ora
argument.
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(c) Augmenting therecord in the Supreme Court

At any time, on motion of a party or on its own motion, the Supreme Court
may order the record augmented or corrected as provided in rule 12.

Advisory Committee Comment (2004)

Subdivision (c). Revised rule 36.1(c) is new. It is not a substantive change, but isa
cross-reference inserted in this rule to clarify the applicability of rule 12 to death penalty appeals.

Advisory Committee Comment (2003)

New rule 36.1(b) restates the first clause of former rule 10(d) insofar as it applies to death
penalty appedls.

Rule 36.2. Oral argument and submission of the cause Hr-death-penatty
appeals

(& Application

Except as provided in thisrule, rule 29.2 governs oral argument and
submission of the cause in the Supreme Court-hr-death-penalty-appeals unless
the court provides otherwise in its Internal Operating Practices and
Procedures or by order.

(b) Procedure
(1) The appellant has the right to open and close.

(2) Eachsideisalowed 45 minutes for argument.

(3) Two counsel may argue on each side if, netlater-than-10-days
betere-within 10 days after the date of the order setting the case for

argument, they notify the court that the case requiresit.

Advisory Committee Comment (2004)

Subdivision (b). Former rule 22(d) required counsdl to notify the court not later than 10
days before “the date of the argument” if two counsel wanted to argue a death penalty appeal on
each side; subdivision (b)(3) of revised rule 36.2 requires the same notice within 10 days after
“the date of the order setting the case for argument.” The purpose of the change is to coordinate
this provision with the provision governing requests to divide ora argument among multiple
counsel in noncapital appeals (rule 29.2(f)(2)). In most cases, however, the revised wording will
yield adeadline identical to or no later than that resulting from the former wording, because of
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the provision requiring the clerk to give the parties at least 20 days notice of the date of the

argument (rule 29.2(c)).

New rule 36.2(b) restates without change former rule 22 insofar as it applies to death
penalty appedls.

Advisory Committee Comment (2003)
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REVISION OF APPELLATE RULES—THIRD INSTALLMENT

RULE | COMMENTATOR COMMENTS COMMITTEE RESPONSE
NO.
1 Gen’'l | Directors of the appellate Approve of separating criminal from civil rules and of No response necessary.
projects for the First, “the effort to conform the rules to actual practice, and to
Second, Fourth, and Sixth take account of practical considerations.”
Districts
2. Gen'l | Robert R. Anderson Agreeswith all the proposed rules. NoO response necessary.
Chief Asst. Attorney
Generd
3. Gen'l | Kimberly Stewart Generally agrees with all the proposed rules, and NoO response necessary.
Appellate Court Com. “particularly commend[s] the decision to make the rules
San Diego County Bar governing criminal appeals self-contained.”
Assn.
4, Gen'l | Harry R. Sheppard Approves of separating criminal from civil rules. NoO response necessary.
Presiding Justice
Alameda Superior Court
5. Gen’'l | Bonnie Armstrong Agreeswith all the proposed rules. No response necessary.
Vista, CA
6 30 Directors of the appellate Add aprovision to revised rule 30 requiring the superior | The proposal is beyond the scope of this
projects for the First, court clerk to “make available” to appellants any notice rulesrevision project. The appropriate
Second, Fourth, and Sixth of appeal form approved by the Court of Appeal for the committees of the Judicial Council will
Districts district, or, if none, the form approved by the Judicial consider whether to revise the statewide
Council for statewide use. form to incorporate useful features of
the local forms and how to ensure that
appellants are made aware of the
statewide form.
7 30 Rules and Forms Com. The commentators object to including two types of Disagree. Thisisnot a substantive
Orange Superior Court misdemeanor convictions (revised rule 30(a)(2)(B)—(C)) | change. Itis settled case law that an

C:\web stuffiredesign\cal courts\rules\reports\JC Reports 03\Rules\Third Installment\JC Report--rules 30-36.3 (with attachments) (1).doc
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REVISION OF APPELLATE —THIRD INSTALLMENT

NO.

RULE

COMMENTATOR

COMMENTS

COMMITTEE RESPONSE

in the definition of “felony case” for purposes of the right
to appeal to the Court of Appeal. The commentators
contend this change violates both the equal protection
guarantee and statutory intent (see Pen. Code, 88 1235(b)
[apped ina“felony case” isto the Court of Appeal],
1466 [appeal in amisdemeanor case is to the appellate
division of the superior court]).

appedl istaken to the Court of Apped
not only when the defendant is charged
with and convicted of afelony, but also
when the defendant is charged with
both a felony and a misdemeanor (Pen.
Code, § 691, subd. (f)) but is convicted
of only the misdemeanor (e.g., People
v. Brown (1970) 10 Cal.App.3d 169);
when the defendant is charged with a
felony but is convicted of only alesser
offense (Pen. Code, § 1159; e.g., People
v. oreckels (1954) 125 Cal.App.2d
507); and when the defendant is
charged with an offense filed as a
felony but punishable as either afelony
or a misdemeanor, and the offenseis
thereafter deemed a misdemeanor under
Pena Code section 17, subdivision (b)
(e.g., People v. Douglas (1999) 20 Cal.
4th 85; Peoplev. Clark (1971) 17
Cal.App.3d 890).

Trial court unification did not change
thisrule; after as before unification,
“Appealsin felony cases lieto the
[Clourt of [A]pped, regardless of
whether the appeal is from the superior
court, the municipal court, or the action
of amagistrate. Cf. Cal. Congt. art. VI,
8§ 11(a) [except in death penalty cases,
Courts of Appeal have appellate
jurisdiction when superior courts have
original jurisdiction ‘in causes of atype
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within the appellate jurisdiction of the
[Clourts of [A]ppeal on June 30, 1995
...."]." (Recommendation on Trial
Court Unification (July 1998) 28 Cal.
Law Revison Com. Rep. (1998) pp.
455-456.)
8. 30 GloriaBarnes To include crimes punishable as afelony or a Disagree. See response to comment 7.
Legal Process Clerk misdemeanor in the definition of “felony case” in revised
Santa Cruz Superior Court rule 30(a)(2) will increase the number of misdemeanor
appeals to the Court of Appeal.
9. 30 Maurice H. Oppenheim 1. Aninfraction should not be included as a“lesser Disagree. See response to comment 7.
Attorney at Law offense” in the definition of “felony offense” in revised
rule 30(a)(2)(B).
10. 30 Judge James Morris Delete the word “included” from “lesser included Agree. Theword has been deleted.
Sacramento Superior Court offense” in revised rule 30(a)(2) to clarify that the
definition a so reaches “lesser related offenses.”
11. 30 Hannah Inouye Revised rule 30(8)(2)(C) should make it clear that Agree. Revised rule 30(a)(2)(C) now
Manager, Appeals Division “felony case” does not include an offense punishable asa | clarifiesthat it applies only to such an
Los Angeles Superior Court felony or misdemeanor but filed by complaint as a offenseif itis“filed asafelony.”
misdemeanor only.
12. 30 Kimberly Stewart 1. Add a sentence to subdivision (&) of revised rule 30 1. Agree. The sentence has been added.

Appellate Court Com.
San Diego County Bar
Assn.

(notice of appea generally) describing the subject matter
of subdivision (b) (guilty plea appeal), to make sure the
novice reader goes beyond subdivision (a).

2. Inrevised rule 30(a)(2)(C), as proposed, delete “a
misdemeanor or infraction as a lesser included offense”

2. Agree. The substitution has been
made (see revised rule 30(a)(2)(B)).
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and substitute “a lesser offense.”

3. Inrevised rule 30(a)(2)(D), as proposed, delete “and
the judgment imposes a misdemeanor punishment.”

4. Insert awarning cross-reference (“except as provided
in (b)") into revised rule 33(a)(4), to alert practitioners
unfamiliar with the complications of guilty plea appeals.

5. Add aprovision to revised rule 30 requiring the
superior court clerk to “make available” to appellants any
notice of appea form approved by the Court of Appeal
for the district, or, if none, the form approved by the
Judicial Council for statewide use.

6. The provisions of revised rule 30(b) governing guilty
plea appedls are well conceived in requiring both a notice
of appeal and a certificate of probable cause.

7. For completeness, add to the heading of subdivision
(b) of revised rule 30: “or after admission of probation
violation.”

8. Rephrase subdivision (b)(1) of revised rule 30 to make
it clear that a certificate of probable cause is an essential
prerequisite to making a pure certificate appea operative,
thus distinguishing “mixed appeal” casesin which the
appedl is already operative because the notice of appeal
stated a noncertificate claim and in which a certificate of
probable cause is needed only to make certificate claims
cognizable.

9. Rephrase subdivision (b)(2) of revised rule 30 to make

3. Agree. The provision has been
rewritten (see revised rule 30(a)(2)(C)).

4. Agree. The cross-reference has been
added.

5. Disagree. See response to comment
6, above.

6. No response necessary.

7. Agree. The proposed words have
been added.

8. Disagree. The proposed wording
distracts the user from the purpose of
subdivision (b)(1), which isto inform
the user how to appeal from this type of
judgment. The information sought to be
conveyed by the proposed wording is
better conveyed el sewhere (see new
subdivision (b)(5)).

9. Disagree. The proposed revised
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clear that a guilty plea appeal will still be operative subdivision (now (b)(4)) clearly implies
without a certificate of probable cause if it is based on the point.
noncertificate grounds.
10. Insert anew paragraph in subdivision (b) of revised 10. Agree. The proposed provision has
rule 30 warning the appellant that although a guilty plea | been inserted as new subdivision (b)(5)
appedl is operative without a certificate of probable cause | of revised rule 30.
if the notice of appeal complies with subdivision (b)(2)
(now subd. (b)(4)), no issue challenging the validity of
the pleais cognizable on that appeal without a certificate
of probable cause.
11. As proposed, paragraph (4) of revised rule 30(b) 11. Agree. The provision has been
stated that “ The appeal will not be operative as to any deleted.
ground for which a certificate [of probable cause] is
denied.” The commentator points out that the provision
isinconsistent with People v. Hoffard (1995) 10 Cal. 4th
1170, 1177-1180, and should therefore be deleted.
13. 30 Directors of the appellate As proposed, paragraph (4) of revised rule 30(b) is Agree. The provision has been deleted.
projects for the First, inconsistent with People v. Hoffard (1995) 10 Cal. 4th
Second, Fourth, and Sixth 1170, 1177-1180, and should therefore be deleted.
Districts
14. 30 Maurice H. Oppenheim The commentator suggests adding in par. (3) of revised Disagree. The suggestion seeksto
Attorney at Law rule 30(b) (now par. (2)) [within 20 days, trial judge must | implement proposed paragraph (4) of
file either a certificate of probable cause or an order revised rule 30(b), but that paragraph
denying same] a sentence saying “A certificate of has now been deleted (see response to
probable cause may include an order denying the comment 12.11.)
certificate as to any ground.”
15. 30 Eric Walden As proposed, paragraph (4) of revised rule 30(b) is Agree. The provision has been deleted.
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Supervising Writ Attorney inconsistent with People v. Hoffard (1995) 10 Cal. 4th
Court of Appeal, 5th Dist. 1170, 1177-1180, and should therefore be deleted.
16. 30 Jody L. Isenberg As proposed, paragraph (4) of revised rule 30(b) is Agree. The provision has been deleted.
Cal. Judicial Attorneys inconsistent with People v. Hoffard (1995) 10 Cal. 4th
Assn. 1170, 1177-1180, and should therefore be deleted.
17. 30 Tressa S. Kentner As proposed, paragraph (4) of revised rule 30(b) is Agree. The provision has been deleted.
Court Executive Officer inconsistent with People v. Hoffard (1995) 10 Cal. 4th
San Bernardino Superior 1170, 1177-1180, and should therefore be del eted.
Court
18. 30 Jonathan P. Milberg As proposed, paragraph (4) of revised rule 30(b) is Agree. The provision has been deleted.
Cal. Appellate Defense inconsistent with People v. Hoffard (1995) 10 Cal. 4th
Counsel 1170, 1177-1180, and should therefore be deleted.
19. 30 Appellate Courts Com. As proposed, paragraph (4) of revised rule 30(b) is Agree. The provision has been deleted.
State Bar of California inconsistent with People v. Hoffard (1995) 10 Cal. 4th
1170, 1177-1180, and should therefore be del eted.
20. 30 Arthur G. Scotland 1. As proposed, paragraph (4) of revised rule 30(b) is 1. Agree. The provision has been

Presiding Justice
Court of Appeal, 3d Dist.

inconsistent with People v. Hoffard (1995) 10 Cal. 4th
1170, 1177-1180, and should therefore be deleted.

2. As proposed, paragraph (5) of revised rule 30(b) states
that “The time to prepare, certify, and file the record, or
to file an agreed or settled statement, begins when the
court files the certificate” On itsface, therefore, the
paragraph applies only to certificate appeals. But in
former rule 31(d), the provision stated more broadly that
the time to prepare, etc. “begins when the appeal
becomes operative.” Thus the former rule applied on its

deleted.

2. Disagree. Once aguilty plea apped
gualifies as a noncertificate appedl, it is
governed by the general terms of
revised rule 30(a) rather than the special
terms of revised rule 30(b). A
noncertificate appeal is automatically
“operative’ the moment the defendant
filesanotice of appea under revised
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face both to certificate appeals and to noncertificate rule 30(b)(4). The questioned provision

appeals after guilty pleas. The commentator assertsthat | is appropriate to certificate appeals,

the revised version does not specify when the time begins | however, because the judge has 20 days

to run in noncertificate appeals. in which to decide whether or not to
sign and file a certificate of probable
cause; the preparation of the record
should await that event, because it will
be unnecessary if the judge denies that
certificate.

21. 30 Eve Sproule 1. As proposed, paragraph (5) of revised rule 30(b) states | 1. Disagree. See response to comment
Cal. Assn. of Appellate that “The time to prepare, certify, and file the record, or 20.2.
Court Clerks to file an agreed or settled statement, begins when the

court files the certificate” On itsface, therefore, the

paragraph applies only to certificate appeals. But in

former rule 31(d), the provision stated more broadly that

the time to prepare, etc. “begins when the appeal

becomes operative.” Thus the former rule applied on its

face both to certificate appeal s and to noncertificate

appeals after guilty pleas. The commentator asserts that

the revised version does not specify when the time begins

to run in noncertificate appeals.

2. The commentator raises the question whether proposed | 2. Agree. The provision has been

paragraph (5) of revised rule 30(b) would be more moved to new subdivision (b) of revised

appropriate in arule on preparing the record than in a rule 32.

rule on taking the apped.

22. 30 Kimberly Stewart 1. Inrevised rule 30(c)(1), the clerk’ s duty to give notice | 1. Agree. A second sentence has been

Appellate Court Com.
San Diego County Bar
Assn.

when a notice of appeal isfiled should be quaified in
certificate appeal s so that the duty does not arise until the
appeal becomes operative by issuance of a certificate of
probable cause. Thiswould promote economy because it

added to subdivision (c)(1) so
providing.
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would permit the clerk to defer giving notice until it is
certain the appeal will in fact be allowed to proceed.
2. To implement the change suggested in the preceding 2. Agree. The requirement has been
comment, add a requirement that the clerk’s notice aso added to revised rule 30(c)(2).
show the date any certificate of probable cause was filed.
3. Revised rule 30(c)(3) requires the clerk’s notice to 3. Agree. Revised rule 30(c)(3) has
include a copy of the list of reporters under rule 980.4 been rewritten to require that the notice
and any certificate of probable cause. The commentator | of appeal be included in the clerk’s
suggests including also a copy of the notice of appeal, notice.
explaining that the notice of appeal often includes
information critical for processing the appeal in the
reviewing court and in the district’ s appellate project, for
expediting appointment of counsel, and for “spotting
potential problemsin the notice of appeal that need to be
addressed promptly.”
4. Add the following words to clarify which mailing is 4. Disagree. Wording identical to
referred to in revised rule 30(c)(5): “The mailing of a revised rule 30(c)(5) isused in the
notification under (1) to the attorney of record in the corresponding civil rule (rule 1(d)(4)),
superior court is a sufficient performance of the clerk’s and it does not appear to cause any
duty despite the discharge [etc.]. . . of the attorney.” confusion.
23. 30 Arnella Sims Y | 1. Revised rule 30(c)(1) requiresthe clerk to notify, inter | 1. Agree. The word has been changed
Los Angeles County Court aia, “any lead reporter or reporting supervisor.” The to “primary reporter.”
Reporters Assn. commentator asserts that “lead reporter” is inconsistent

with rule 9(e)(1), which refers to the “ primary reporter.”

2. Revised rule 30(c)(1) requires the clerk to send
notification “promptly” when a notice of appeal isfiled.
The commentators propose qualifying “promptly” by
adding the phrase, “but not later than [a specified number

2. Disagree. Therevised rules have
consistently declined to add the
qualification, “but not later than X
days,” unless the former rule so
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of days].” provided (e.g., former rule 39.54(d)(2)).
Former rule 31(c) used the archaic word
“forthwith,” which the revised rules
render as “promptly.”

3. Revised rule 30(c)(2) requires that the clerk’s 3. Disagree. Former rule 31 did not

notification of the filing of the notice of appeal show “the | impose this additional burden on the

date it was mailed, the number and title of the case, and clerk, and the commentators do not

the dates the notice of appeal and any certificate under show that rule failed to work

(b)(2) werefiled.” The commentators propose adding, satisfactorily.

“the date it was prepared,” in order to “identify any delay

in the reporting process.”

4. Revised rule 30(c)(3) requires that the clerk’s 4. Disagree. It isnot the function of

notification include “a copy of the sequential list of statewide rules to address the asserted

reporters made under rule 980.4.” The commentators mal practice of a single county.

assert that “In Los Angeles County, the clerk’s office Moreover, the complaint is really that

pretends to comply with the requirement the Los Angeles Clerk’s Officeis not

... by utilizing minute orders’ (italics added), and complying with rule 980.4 itself, not

propose that the rule should expressly prohibit that with rule 30. The remedy, if oneis

practice. needed, lies elseawhere.

24, 30 Kimberly Stewart Under their contract with the judiciary, the five appellate | Agreein part. A new subdivision is not

Appellate Court Com.
San Diego County Bar
Assn.

projects have the duty of dealing with criminal appeals
derailed by late filing, deficient notice of appeal, failure
to file a certificate of probable cause, etc., but they can

do o efficiently only if the Court of Appeal clerk notifies
them promptly of such cases, and some do not. If the
clerk did so, many such appeals could be saved by timely
correct filings, obviating the need for the courts to deal
with belated writ proceedings. To achieve this end, the
commentators propose adding a new subdivision (d) to
revised rule 30 directing the clerk in such cases to mark

necessary. The topic of late appeals
should be addressed separately in the
rule devoted to time to appeal (revised
rule 30.1(c)). The topic of appeals
deficient for want of a certificate of
probable cause is now addressed in
revised rule 30(b)(3), which imposes
the clerk’ s duty proposed by the
commentators.
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the notice of appeal “received [date] but not filed” or
“inoperative [date],” notify the party, and send a copy of
the marked notice of appeal to the appellate project for
the district.
25. 30.1 | Maurice H. Oppenheim N | Former rule 31(a) began, “In cases provided by law,” a Disagree. The inference drawn by the
Attorney at Law notice of appeal must be filed within 60 days. Revised commentator is unsupported: Advisory
rule 30.1(a) begins, “Unless otherwise provided by law,” | Committee Comments are not intended
the notice must be filed in 60 days. The commentator to serve as a substitute for legal
concludes that because the Advisory Committee research. The revised wording is more
Comment does not specifically list any exceptionsto the | accurate than the former wording.
60-day rule “provided by law,” there must be none—and
that “someone must have the responsibility to update the
commentary when necessary to include any later
exceptions to the 60-day rule.”
26. 30.1 | Kimberly Stewart Y | Toimplement the change suggested in comment 24, the | Disagree. The suggestion in comment
Appellate Court Com. commentators propose deleting, in revised rule 30.1(c), 24 was not adopted as proposed. For
San Diego County Bar the words “and notify the party that the notice [of appeal] | the reasons stated in that comment,
Assn. was not filed because it was late,” and substituting the however, the words “and send a copy of
words “Provide the notification required by rule 30(d).” the marked notice of appeal to the
appellate project for the district” have
been added to revised rule 30.1(c).
27. 30.2 | Kimberly Stewart Y | 1. Intheruletitle, change “bail on appeal” to “release 1. Agree. Theword “release” has been

Appellate Court Com.
San Diego County Bar
Assn.

pending appeal,” because the defendant may ask for and
obtain—rather than bail—release on his own
recognizance or on conditions not requiring the payment
of money. Quoting the Supreme Court, “We believe that
the ‘release pending appeal’ terminology is generally
preferable to the more common ‘bail pending appea’
nomenclature, because the former term clearly indicates

substituted for “bail” in both the title
and the text of therule. Therule has
also been restructured to clarify its
operation.
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that bail is only one condition, among others, that courts
may utilize in the exercise of judicial discretion to assure
adefendant’s presence at all necessary proceedings.” (In
re Pipinos (1982) 33 Cal.3d 189, 192, fn.1, quoting Inre
Podesto (1976) 15 Cal.3d 921, 925, fn.1.)

2. Inthe Advisory Committee Comment, insert: “The
remedy available under thisrule is consistent with an
appellant’ s separate remedy on habeas corpus. (Seelnre
Brumback (1956) 46 Cal.2d 810, 815, fn. 3.)” Penal
Code section 1490 has provided since 1872 that a
prisoner “is entitled to awrit of habeas corpus for the
purpose of giving bail . ..” Although thereisnow also a
rule on the topic (existing rule 32(b)), the Penal Code
section *has not been superseded” by the rule; rather,
“The code section and the rule provide parallel and
consistent remedies.” (Brumback, supra, at p. 815, fn. 1.)

2. Agree. A statement to this effect has
been added to the Advisory Committee
Comment.

28.

30.2

Tressa S. Kentner

Court Executive Officer
San Bernardino Superior
Court

The commentator makes the same point as comment
27.2.

Agree. Seeresponse to comment 27.2.

29.

30.3

Linda Robertson
Supervising Attorney
Cdlifornia Appellate Project

Revised rule 30.3(a) alows a defendant to abandon his
appeal by filing an abandonment signed by his attorney
of record or by the defendant himself. The commentator
is concerned that the rule does not protect defendants
who, because of mental illness or retardation or other
impairment, might sign an abandonment without being
able to make an intelligent and informed decision to do
so0. Therule should provide that before dismissing an
appeal on the basis of an abandonment signed only by the
defendant, the court must give notice to the defendant’s

Former rule 38 made no such provision,
and the proposal would constitute a
substantive change beyond the scope of
thisrules revision project.
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appellate counsel (or, if none, histrial counsel or
“counsel specially appointed for the purpose”’) and give
counsel the opportunity to inform the court whether
counsel has any reason to believe the defendant may be
incompetent to make the decision to abandon.
30. 30.3 | Kimberly Stewart The commentators are concerned that an inexperienced Former rule 38 made no such provision,
Appellate Court Com. attorney may not know the case law holding—according | and the proposal would constitute a
San Diego County Bar to the commentators—that “ Abandonment of an appeal substantive change beyond the scope of
Assn. must be authorized by the client; an attorney lacks thisrules revision project.
authority to do so unilaterally.” The commentators
propose adding to revised rule 30.3(a) the following:
“Unless the People are the appellant, if signed only by
the attorney the abandonment must include a declaration
by the attorney that the client has authorized the
abandonment.”
31 30.3 | Maurice H. Oppenheim The commentator points out that paragraphs (1) and (2) Agreein part. The phrase has been
Attorney at Law of revised rule 30.3(c) require the clerk to “immediately | changed to “immediately notify” where
notify” the reviewing court and the adverse party of the itisused in all three paragraphs of
abandonment, while paragraph (1) further requires the revised rule 30.3(c), with the exception
clerk simply to “notify” the DA and the Attorney General | of its use in the second sentence of the
and paragraph (3) requires the clerk to “promptly notify” | first paragraph. That sentence ssmply
the reporter if the latter has not yet filed the transcript. identifies the particular parties the clerk
He suggests that all four should read, “immediately must “immediately notify” under the
notify.” first sentence when it is the defendant
who abandons the appeal.
32. 30.3 | ArnellaSims 1. Revised rule 30.3(c)(3) requires the clerk to 2. Disagree. Therevised rules have
Los Angeles County Court “immediately” notify the reporter if the apped is consistently declined to add the
Reporters Assn. abandoned before the reporter has filed the transcript. qualification, “but not later than X

The commentators propose qualifying “immediately” by

days,” unless the former rule so
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adding the phrase, “but not later than [a specified number | provided (e.g., former rule 39.54(d)(2);

of days].” former rule 38 did not even require the
clerk to notify the reporter of an
abandonment. The commentators do
not explain the need for a departure
from this practice.

2. Inrevised rule 30.3(c)(3), add a requirement that the 2. Former rule 38 contained no such

reporter be paid for any portion of the transcript provisions, and the proposals would

completed before being notified of an abandonment, and | constitute substantive changes beyond

arequirement that the reporter lodge or file such portion | the scope of this rules revision project.

with the court “for purposes of auditing and so that that

portion remains in the custody of the court for future

use.”

33. 31 Kimberly Stewart Subdivision (b) of revised rule 31 lists 18 itemsrequired | The proposal is beyond the scope of this

Appellate Court Com.
San Diego County Bar
Assn.

to beincluded in the clerk's transcript in a defendant’s
appeal, and subdivision (c) lists 11 items required to be
included in the reporter's transcript in a defendant’ s
appeal. Subdivision (a) also makes it mandatory to
include all those items “if the People appeal from an
order granting anew trial.” The commentators suggest
that in a People’s new tria appeal, most of the items—
specifically those listed in subdivisions (b)(1)—(11) and
(c)(1)—~7)—may in fact not be necessary and should not
be routinely included. The commentators reason that in a
People’ s new trial appeal the issues are fewer thanin a
defendant’ s appeal from the judgment, and are usually
known in advance. Therefore, unless the defendant
cross-appeals, it would promote efficiency to structure
the normal record requirement in a People's new trid
appeal similarly to subdivision (d) of revised rule 31.

rulesrevision project. The proposal has
been referred to the Appellate Advisory
Committee for further study.
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Subdivision (d) provides for a*“limited normal record” in
certain kinds of appeals, including a Peopl€e’ s appeal
from ajudgment on a demurrer or from any appealable
order other than aruling on a new trial motion; in such
an appedl, the normal clerk's transcript includes only 6
items and the normal reporter's transcript includes only
“any oral proceedings incident to the judgment or order
being appealed from,” i.e., only the few proceedings
actually relevant to the appeal. If in any case the People
need additional items, the People could obtain them by
request under revised rules 31.1 or 32.1. The
commentators suggest that the district attorneys' offices
be consulted for their response to this proposal.

31

ArnellaSims
Los Angeles County Court
Reporters Assn.

1. The commentators assert that in preparing the
transcript in a People’ s new trial appeal under revised
rule 31(a), “The court reporter is not notified asto the
grounds of appeal, which may involve sentencing or any
number of other trial issues.”

2. Revised rule 31(b)(14)(A) requires the clerk's
transcript to include, in a defendant’ s appeal, “the
reporter's transcript of any preliminary hearing
examination of grand jury hearing.” The commentators
assert without further explanation that the “ The proposed
language violates Government Code section 69954(d)
regarding photocopying and providing transcripts and

1. Disagree. To the extent the comment
means that in preparing the transcript in
a People’ s new trial appeal the reporter
does not know which proceedings to
include because he is not notified of the
specific issues that the People intend to
raise, the comment isinconsistent with
the rule: under revised rule 31(a) (as
under former rule 33(a)(2)), the duty of
the reporter isto include every item
listed in therule,

2. Disagree. Therevised rule tracks
former rule 33(a)(2)(l), which likewise
required the clerk's transcript to include,
in adefendant’ s appeal, “copiesof . . .
the transcript of any preliminary
examination or grand jury hearing
related thereto.” The comment raises

C:\web stuffiredesign\cal courts\rules\reports\JC Reports 03\Rules\Third Installment\JC Report--rules 30-36.3 (with attachments) (1).doc

115

T On behalf of agroup: Y =Yes; N=No




REVISION OF APPELLATE —THIRD INSTALLMENT

RULE | COMMENTATOR COMMENTS COMMITTEE RESPONSE
NO.
should be deleted.” issues beyond the scope of thisrules
revision project.
35. 31 Kimberly Stewart 1. Revised rule 31(b)(9) requiresthe clerk'stranscript to | 1. Agree. The word has been changed

Appellate Court Com.
San Diego County Bar
Assn.

include “any motion for new trial, with supporting and
opposing memoranda and affidavits.” The commentators
propose changing the italicized word to “attachments,”
because a motion for new trial may be supported by other
attached items, e.g., official records, other documents,
photos, graphs, etc.

2. Revised rule 31(b)(1) requires the clerk’s transcript to
include “the notice of appeal and any certificate of
probable cause filed under rule 30(b).” The
commentators propose to replace the italicized words
with, “and any request for a certificate of probable cause
and the order ruling on it.” They assert that appellate
counsel may have aresponsibility to pursue a denied
request and needs to know its contents; and the Court of
Appea and the respondent will want to see the order
granting or denying the certificate, because that
information will affect the nature and scope of the
appeal. Thus the request and the order are more relevant
than the certificate itself.

3. Revised rule 31(b)(14)(D) requires the clerk's
transcript to include, in a defendant’ s appeal, any record
of acourt or the Department of Corrections admitted in
evidence to prove “a prior conviction or prison term.”
For compl eteness, the commentators propose to add, “or
juvenile adjudication.”

to “attachments.” (See also revised rule
31(b)(14)(C).)

2. Disagree. Revised rule 31 deals with
the contents of a normal record in an
appeal. No authority iscited for the
assertion that defendant’s counsel on
appeal may have aresponsibility to
pursue a denied request for a certificate
of probable cause; and an order granting
a certificate of probable causeis
irrelevant to the scope of the apped.

3. There are a number of different kinds
of “juvenile adjudication,” and certain
of them could not be automatically
included in the clerk’s transcript without
raising serious substantive problems.
The proposal is beyond the scope of this
rules revision project.
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4. Revised rule 31(c)(2) requires the reporter's transcript | 4. Disagree. If the motion was resolved
to include “the oral proceedings on any motion in favorably to the defendant, the People
limine.” The commentators suggest moving theitem into | could need the mation in the record if
subdivision (¢)(9), which specifies items to be included they appeal from an order of new trial.
only if the appellant is the defendant. The commentators | Former rule 33(a)(2) included thisitem
reason, “If the motion was resolved favorably to the in the normal reporter's transcript, and
defendant, it probably does not need to be in the record No persuasive reason is given to change
on adefendant’ s appeal .” its location.
5. In revised rule 31(c)(reporter's transcript), reversethe | 5. Agree. The change has been made.
order of items (7) (proceedings at sentencing) and (8)
(proceedings on new trial motion) in order to keep the list
in chronological order.
6. Revised rule 31(c)(9)(A) requires the reporter's 6. The proposal is far-reaching and
transcript in a defendant’ s appeal to include “the oral would constitute a substantive change
proceedings on any motion under Penal Code section beyond the scope of this rulesrevision
1538.5 [motion to suppress evidence] denied in whole or | project.
in part.” The commentators suggest deleting the
italicized words and substituting “ by the defendant.” The
commentators reason that the denial of any motion by the
defendant after reported oral proceedings “will probably
be important enough” to consider as a potential issue on
appeal, and give as examples motions under Miranda,
Wheeler, and Pitchess, and change of venue motions.
36. 31 Arnella Sims 1. Revised rule (c)(2) requires the reporter's transcript to | 1. Disagree. The reporter is not
Los Angeles County Court include “the oral proceedings on any motion in limine.” responsible for making this
Reporters Assn. The commentators assert that in Los Angelesthe clerk’s | determination: all motions made before

minutes often note motion proceedings not by reciting
the nature of the motions but smply by stating, “motions
were heard as reflected in the court reporter’ s notes.”

trial are motionsin limine, and al must
therefore be included in the reporter's
transcript under revised rule 31(c)(3).
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Such motions often address such minor “housekeeping”
matters as the defendant’ s request to make a phone call,
to take a shower, to wear shoelaces, to receive visitors,
etc. The commentators conclude, “The reporter should
not be responsible to determine what isamotion in
limine [i.e, for purposes of thisrule] and what is not.”

2. Revised rule 31(c)(3) requires the reporter's transcript
to exclude the voir dire examination. But during that
examination, the defendant may make and lose Wheeler
motions, motions for mistrial, and other motions relevant
to the appeal. The commentators assert that such
motions are automatically transcribed today, and ask if
they would be prohibited under the revised rule.

3. Revised rule 31(c)(3) aso requires the reporter's
transcript to exclude the opening statements. Noting that
judges often interrupt opening statements and read a few
jury instructions to clarify the counsel’ s assertions, the
commentators assert that under the revised rule these
instructions would not be transcribed.

4. Marsden hearings are mentioned in revised rule
31.2(a), but are not listed among the items to be included
in the normal reporter's transcript under rule 31(c). The
commentators assert that in their experience if required
proceedings are not “clearly delineated” a delay in record
preparation results, requiring augmentation of the record.

In so providing, the revised rule tracks
former rule 31(a)(2).

2. Any motions made and ruled on
during voir dire are part of “the ora
proceedings at trial” and therefore must
be included in the normal reporter's
transcript under revised rule 31(c)(3).
In so providing, the revised rule tracks
former rule 31(a)(2).

3. Disagree. Any such ora instructions
must be included in the normal
reporter's transcript under revised rule
31(c)(4). Inso providing, the revised
rule tracks former rule 31(a)(2).

4. Disagree. Marsden proceedings are
not governed by revised rule 31, but by
revised rule 31.2. Subdivision (a)(1) of
that rule plainly contemplates that there
will be a*“reporter's transcript of any
hearing held under People v. Marsden,”
and subdivision (a)(2) of the samerule
directs the clerk to send that transcript
to the reviewing court “with the
record,” i.e., as an addition to the
normal record prepared under revised

C:\web stuffiredesign\cal courts\rules\reports\JC Reports 03\Rules\Third Installment\JC Report--rules 30-36.3 (with attachments) (1).doc

118

T On behalf of agroup: Y =Yes; N=No




REVISION OF APPELLATE —THIRD INSTALLMENT

RULE | COMMENTATOR COMMENTS COMMITTEE RESPONSE
NO.
rule 31.

37. 31 Kimberly Stewart In revised rule 31(d)(3), change “supporting or opposing | Agree. The change has been made.
Appellate Court Com. memoranda and affidavits’ to “ supporting and opposing
San Diego County Bar memoranda and attachments.”
Assn.

38. 31 Eric Walden 1. Asproposed, revised rule 31(b)(14)(A) requires the 1. Agreein part. The commentator’s
Supervising Writ Attorney clerk's transcript in a defense appeal to include “the reading of the former rule appears

Court of Appeal, 5th Dist.

reporter's transcript of any preliminary examination or
grand jury hearing.” But former rule 33(a)(1)(l) required
the clerk's transcript in such an appeal to include: “each
written motion made by defendant and denied in whole
or in part, with supporting and opposing memoranda and
related affidavits, search warrants and returns, and the
transcript of any preliminary examination or grand jury
hearing related thereto.” The commentator asserts that
the qualifier “related thereto” referred to the word at the
very beginning of the sentence, i.e., written motions by
the defendant, and hence that the former provision meant
the reporter's transcript must be prepared (and included in
the clerk's transcript) only if itis“ ‘related’ to a motion”
by the defendant. He concludes that the revised rule
unintentionally expands the provision to require the
preliminary hearing transcript to be prepared in every
case, which iswasteful: “1f there wasn't amotion filed on
it [presumably meaning a motion to set aside the
information under Pen. Code § 995] in superior court, the
transcript isirrelevant.” He adds that it is even irrelevant
if a Penal Code section 995 motion wasfiled, “ because
any error in denying that motion won't be prejudicial in
the appeal,” citing People v. Pompa-Ortiz (1980) 27
Cal.3d 519, 529.

correct, and revised rule 31(b)(14) has
been changed accordingly. The
commentator’ s further assertion that the
preliminary hearing transcript is always
irrelevant to a criminal appeal is not
persuasive: such atranscript may be
helpful to the appellate court in various
ways, e.g., in reviewing a claim that
trial testimony was impeached by the
same witness' s testimony at the
preliminary hearing.
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2. Revised rule 31(e) allows tria counsdl to stipulate for | 2. Disagree. The provision istaken
the preparation of a partial transcript, i.e., to stipulate that | directly from former rule 35(f), and
“any part of the record is not required for proper there is no showing that rule 35(f)
determination of the appeal.” The commentator asserts caused any such delay problem.
that the provision invitestrial counsel to “ create delays”
if appellate counsel concludes that the omitted portions
of the transcript should have been included and is
compelled to seek augmentation.

39. 31 Arnella Sims 1. Revised rule 31(e) allowstrial counsdl to stipulate for | 1. Former rule 35(f) contained no such

Los Angeles County Court the preparation of a partial transcript, i.e., to stipulate that | provisions, and the proposals would
Reporters Assn. “any part of the record is not required for proper constitute substantive changes beyond

determination of the appeal.” The rule should aso the scope of this rules revision project.
provide for notice to the reporter of any such stipulation,
payment to the reporter for any work completed before
such notice, and a requirement that the reporter lodge or
file the partially completed transcript with the court for
“purposes of auditing” or so that it remainsin the court’s
custody “for future use.”
2. The commentators urge the Judicial Council to adopt a | 2. The proposal is beyond the scope of
change to rule 9 that would allow preparation of this rules revision project.
reporter’'s transcripts on a “one day/one volume” basis.

40. 31.1 | Kimberly Stewart 1. Revisethet title of the rule to avoid confusion with 1. Agree. Theruletitle has been

Appellate Court Com.
San Diego County Bar
Assn.

augmentations of the record by the reviewing court after
the record is sent to that court (revised rule 32.1).

2. The commentators query whether “additional record”
prepared under revised rule 31.1 is always to be included
in and sent to the reviewing court with the normal record
(revised rule 32), or may it be sent separately if the

revised accordingly.

2. The intent of revised rules 31.1 and
32 isthat any “additional record” under
rule 31.1 isto be included in and sent
with the normal record under revised
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normal record is sent before the additional record is rule 32. Thelatter isunlikely to be
ordered or prepared? If the former, thisrule and revised | ready to be sent before any such
rule 32(e) (Sending the transcripts) should make additional material isready to be
provisions for delaying the sending of the normal record | included. Rule 31.1(d)(1) imposes a
until the additional record is ordered and prepared. gtrict time limit of five daysfor atrial
judge to order any additional record,
and subdivision (2) enforces that limit
by providing that if the judge does not
rule on the application within five days,
the requested material (other than
exhibits) must be included in the
transcript “without a court order.”
41. 31.1 | Appellate Courts Com. Revised rule 31.1 should make it clear that an application | Agreein part. Whatever the practical

State Bar of California

to the superior court under that rule is not the only
method of augmenting the normal record, but that rule
32.1 and rule 12 also authorize augmentations, albeit in
the Court of Appeal. The commentators propose to do so
in either of two ways. One, they suggest cross-
referencing rules 12 and 32.1 early in the text of rule
31.1; or two, they suggest changing the title of rule 31.1
to “Pre-certification applications in superior court for
additions to the normal record,” and the title of rule 32.1
to “Augmenting or correcting the normal record after
certification.” The commentators reason that most
criminal appeals are handled by court-appointed
appellate counsel who do not see the record until it is
filed; asaresult, rule 31.1 effectively applies only to
those few criminal casesin which trial counsel handles
the appeal or appellate counsel is retained early enough
to discover omissionsin the record asiit is prepared.

reach of revised rule 31.1, it restates
more clearly the terms of former rule
33(b). The suggestion to cross-
reference rules 12 and 32.1 early in this
rule is not compelling: subdivision
(d)(2) of thisrule provides that “ Denial
of the application [for additional record]
does not preclude amotion in the
reviewing court for augmentation under
rule12.” It istruethisprovision
appears near the end of therule (asit
did in former rule 33(b)); but the ruleis
short one, and the commentators do not
suggest where in the rule it would fit
better. The suggestion to revise the
titles of both this rule and rule 32.1 to
make their scope clearer has been
adopted.
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42. 31.1 | TressaS. Kentner N | The commentator makes the same point as comment 41. | Agreein part. Seeresponse to
Court Executive Officer comment 41.
San Bernardino Superior
Court
43. 311 | ArnellaSims Y | 1. The commentators assert there is an inconsi stency 1. Disagree. The People can do so
Los Angeles County Court between revised rules 31 and 31.1, asfollows: rule under subdivision (a) of revised rule
Reporters Assn. 31(c)(9)(B) requiresinclusion in the reporter's transcript | 31.1 (in a People' s appeal, the People
of the closing arguments in a defendant’ s appeal, but the | can request inclusion of “any item that
People cannot request their inclusion in a People’ s appeal | would have been part of the normal
because rule 31.1(b)(3) alows the parties to request the record in adefendant’ s appeal”).
additional inclusion only of opening statements.
2. Under subdivision (c)(3) of revised rule 31.1, the clerk | 2. Agree. The requirement has been
must “immediately” (i.e., on filing) present any deleted from revised rule 31.1(c)(3).
application for additional record to thetrial judge “and,
if appropriate, notify the reporter.” The commentators
stress that at that point, however, the court has not yet
acted on the application; to require the clerk to notify the
reporter before the court rulesis*auseless act by the
clerk, a confusing notification to the court reporter, and a
needless requirement for additional paperwork.”
3. The commentators point out that there is no provision | 3. Agree. New subdivision (d)(3) has
for notifying the reporter either (1) when the court grants | been added directing the clerk to notify
the application and orders additions to the reporter's the reporter when additions to the
transcript under subdivision (d)(1), or (2) when the court | transcript are required in either instance.
failsto rule within 5 days and hence the requested
material “must be included [in the transcript] without a
court order” under subdivision (d)(2).
44, 31.2 | Linda Robertson Y | The commentator observes that revised rule 31.2(a)(4) Disagree. Former rule 33.5(a) included

Supervising Attorney

alows the Attorney Genera to automatically obtain,

the same provision, and the
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Cdlifornia Appellate Project simply by filing awritten request, a copy of a sealed commentator does not show it was
Marsden transcript if the defendant raises a Marsden unworkable or unjust in its operation.
issue, unless the defendant files a notice that the The proposed change is beyond the
transcript contains confidential material irrelevant tothe | scope of thisrules revision project.
appeal. The commentator urges that the rule be changed
to require the Attorney General to file amotion for such
transcript and thus allow the defendant to file an
opposition giving reasons why the transcript should not
be released, with ajudge then exercising discretion to
grant or deny the motion.
45. 31.2 | Barry T. LaBarbera The commentator “would like to see a more definitive The proposed change is beyond the
Presiding Judge process for court review (perhaps in camera by master or | scope of thisrules revision project.
San Luis Obispo Superior trial court) rather than defendant’ s notice of
Court confidentiality.”
46. 31.2 | Directors of the appellate As proposed, paragraph (2) of revised rule 31.2(a) directs | Agree. Revised rule 31.2(a)(3) has

projects for the First,
Second, Fourth, and Sixth
Districts

the superior court clerk to send the original and two
copies of asealed Marsden transcript to the reviewing
court with the record; paragraph (3) then directs the
reviewing court clerk to send one of those copies “to the
defendant’ s appellate counsel when counsdl is appointed
or, if counsd is retained, when counsel has appeared in
the case.” Theitalicized wordsimply that the clerk isto
retain the transcript until appellate counsel is appointed.
The commentators assert that in current practice, if
appellate counsel has not been appointed (or retained) by
the time the record and the Marsden transcripts arrive in
the reviewing court—which is the most common case—
the clerk instead sends the defense copy to the appellate
project for the district. The commentators ask the ruleto
be changed to reflect this practice.

been revised to reflect the described
practice.
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47. 31.2 | ArnellaSims Revised rule 31.2(a)(c) directs the superior court clerk to | Disagree. A Marsden transcript is
Los Angeles County Court send the original and two copies of a sealed Marsden defendant-specific: regardless of the
Reporters Assn. transcript to the reviewing court with therecord. The number of appealing defendants, if only
commentators assert that the provision does not specify one defendant files a Marsden motion
the number of copies that the reporter needs to prepare the reporter must prepare only the
when there is more than one appealing defendant. origina and two copies of the transcript
(Compare revised rule 32(b)(3) [“If there is more than required by revised rule 31.2(8)(2).
one appealing defendant, the clerk must prepare an extra | Former rule 33.5 did not provide
copy [of the clerk’s transcript] for each additional otherwise.
appealing defendant represented by separate counsdl.”];
id., subd (c)(2) [the reporter must do the same].)
48. 31.2 | Kimberly Stewart 1. Asfurther revised (see response to comment 46), 1. Agree. Revised rule 31.2(a)(2)—(3)
Appellate Court Com. paragraph (2) of revised rule 31.2(a) directs the superior | has been rewritten to so provide.
San Diego County Bar court clerk to send the original and two copies of a sealed
Assn. Marsden transcript to the reviewing court with the
record, and paragraph (3) directs the reviewing court
clerk to send one of those copies to the defendant’s
appellate counsel or, if counsel has not yet been retained
or appointed, to the appellate project for the district. The
commentators suggest it would be more efficient for the
superior court clerk to send that copy of the transcript
directly to appellate counsel or to the appellate project,
rather than to the reviewing court clerk for the latter to
send it on to counsel or the district. The latter act of
sending is not discretionary.
2. Inrevised rule 31.2(a)(4), change “request” to 2. Agree. The word has been changed.
“application,” for consistency with the style of these
rules.
49, 31.2 | Eric Walden 1. Revised rule 31.2(a)(4) provides that the clerk “must” | 1. Disagree. Former rule 33.5(a)
Supervising Writ Attorney send to the Attorney General, on written request, acopy | included the same provision, and the
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Court of Appeal, 5th Dist. of asealed Marsden transcript if the defendant raises a commentator does not show it was
Marsden issue, unless the defendant files a notice that the | unworkable or unjust in its operation.
transcript contains confidential material irrelevant tothe | The proposed change is beyond the
appeal. The commentator suggeststhat “If counsdl is scope of thisrules revision project.
ineffective” in not making that request, the rule
automatically gives the Attorney Genera access to
confidential material that may be irrelevant to the appeal.

The commentator proposes instead to give the reviewing

court discretion to order that such transcripts be sent to

the Attorney General or not.

2. Revised rule 31.2(b)(1)(A) authorizes a party to apply | 2. Disagree. The wording of former

for an order that the record include a sealed reporter's rule 33.5(b) (any in-camera proceeding

transcript of any in-camera proceeding “at which aparty | “from which a party was excluded from

was not allowed to be represented.” The commentator being represented”) was less clear. The

asserts that the quoted wording is awkward, and “By its | commentator does not propose an

literal terms does not apply to a confidential hearing alternate wording.

between a defendant’ s attorney and the judge if the

defendant has waived being personally present.”

3. Revised rule 31.2(b)(5) provides that sealed material 3. Disagree. Such delegation is

may be examined “only by areviewing court justice permitted by the opening provision of

personally.” The commentator asserts, “| don’t think any | this same paragraph, i.e., “Unlessthe

of the Justices have the time to not delegate such a reviewing court orders otherwise.. . .”

review to their researchers.” Ouitright deletion of the requirement of
personal review would be a substantive
change beyond the scope of thisrules
revision project.

50. 31.2 | ArnellaSims 1. The commentators state generally that subdivision (b) | 1. Disagree. The comment is unclear.
Los Angeles County Court of revised rule 31.2, which deals with in-camera If it means that revised rule 31.2(b)
Reporters Assn. proceedings other than Marsden hearings, is " unclear” should specify these “ other

because of its “non-specificity.” The commentators

proceedings’ by name, such alist would
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assert that in view of the normal-record provisions of be doomed to incompleteness. Former
revised rule 31(c), other sealed proceedings such as rule 33.5(b) did not attempt to list them,
Pitchess motions, informant motions, ex parte offers of and the commentators do not show it
proof, etc., would not automatically be prepared by the was unworkable.
reporter, requiring additional augmentation transcripts.
2. The commentators assert that the reference inrevised | 2. Disagree. The quoted wording of
rule 31.2(b)(1)(A) to “a sealed, separately paginated subdivision (b)(1)(A) istaken verbatim
reporter's transcript of any in camera proceeding” is from former rule 33.5(b), and the
unclear. They state that many pro tempore reporters have | commentators do not show it was
never worked in court before and many are untrained by | unworkable. The further proposal for
the local court; it is therefore unreasonable to expect such | one continuous, sequentially numbered
reporters to know or remember that, as the rule requires, | transcript would be a substantive
a sealed Marsden hearing must be separately paginated change beyond the scope of thisrules
from other sealed proceedings. Moreover, the revision project.
commentators warn that if there are a number of such
proceedings in one case and the rule is obeyed, the
reviewing court will have trouble determining the order
in which they occurred because each transcript will start
with page 1. The commentators propose, asa*more
preferable, less confusing method,” to produce all
proceedings, sealed and unsealed, in a continuous
sequentially numbered transcript.
3. Revised rule 31.2(b)(3) provides that the court “may 3. Disagree. The provision is not
order the reporter who attended the in-camera mandatory: it says, the court may, not
proceedings to personally prepare the transcript.” The must, order the attending reporter to
commentators assert that this provision does not prepare the transcript. I that reporter
contemplate a different reporter’ s doing the work when is unavailable, presumably the court can
the attending reporter is not available because of death, assign a different one.
illness, retirement, disability, etc.

51. 31.2 | Linda Robertson Y | 1. Under revised rule 31.2(b)(4), if the superior court 1. Agree. A new subdivision (b)(5) of
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Supervising Attorney grants an application to include sealed materia in the revised rule 31.2 has been added to
Cdlifornia Appellate Project record, the superior court clerk must send the resulting address the point.

transcript to the reviewing court in an envel ope marked
“confidential,” and the reviewing court clerk must file it
separately. CAP points out that nothing in the rule
requires either clerk to send a copy of the sealed
transcript to the appellate counsel entitled to it, or evento
notify all appellate counsdl that such a transcript has been
sent to the reviewing court. CAP explains that without
such notice, appellate counsel may not know that sealed
material has been transcribed, or even, in some instances,
that such material exists at all. CAP suggeststhe
addition of arequirement that the clerk notify appellate
counsel when sealed records are sent to the reviewing
court as part of the record on appeal.

2. Asdrafted, paragraph (5) of rule 31.2(b) provides:
“Unless the reviewing court orders otherwise, material
sealed under (4) may be examined only by areviewing
court justice personally, but parties and their attorneys
who had access to the material in the trial court may also
examineit.” CAP asksthat the sentence be broken in
two, as follows: “Unless the reviewing court orders
otherwise, material sealed under (4) may be examined
only by areviewing court justice personally. The
reviewing court must also permit parties and their
attorneys who had access to the material in the trial court
to examine and copy it.” (Italics added.) Citing a recent
Attorney General Opinion (No. 02-103) assertedly stating
that when language of a statute permits inspection of
court documents, it does not imply permission also to
copy them, CAP suggests it be made clear that under rule
31.2 the right to examine includes the right to copy.

2. Disagree. The proposed wording is
clear and does not prohibit copying the
material in question. The cited
Attorney Genera opinion deals with a
differently worded statute that reflects a
particularly strong confidentiality policy
of juvenile law.
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52. 31.3 | ArnellaSims Revised rule 31.3 (b)(1) requires the reporter to “redact” | Such amajor change in the traditional
Los Angeles County Court the reporter's transcript of the voir dire and the trial to way of conducting trials exceeds the
Reporters Assn. substitute a juror’s number for his or her name wherever | scope of thisrules revision project.
that name appears. The commentators assert that the
redaction process “is cumbersome and time consuming
and would be unnecessary if bench officers were
required, without exception, to address all jurors by the
juror identifying numbers’ rather than by their names.
52. 31.3 | Judge Peter L. Spinetta Revised rule 31.3 implements Code Civ. Proc. 8 237. Disagree. Revised rule 31.3 restates

Contra Costa Superior
Court

Subdivisions (b) and (c) of the rule include alternates
with the trial jurors whose names are required to be
redacted out of the transcript to protect privacy. The
commentator asserts that the inclusion of alternates
conflicts with language in the opinion in Bellas v.
Superior Court (2000) 85 Cal.App.4th 636, 650, which
describes the class of jurors protected by section 237 as
“those who actually sat on the jury and participated in the
verdict.” The commentator also asserts the inclusion of
alternates is inconsistent with “the ultimate purpose of
CCP 237, which isto protect from harassment those
actually rendering a verdict.”

without change existing rule 33.6,
which was adopted contemporaneously
with—and to implement—Code Civ.
Proc. 8 237. Section 237(a)(2) requires
redaction of the personal-identifying
information of “trial jurors, as defined
in Section 194.” In turn, section 194(0)
defines “tria jurors’ as “thosejurors
sworn to try and determine by verdict a
guestion of fact” (italics added)—it
does not refer to those jurors who
actually went on to “participate in the
verdict.” Alternates are also sworn to
try the case: Code Civ. Proc. § 234
declares that when alternate jurors are
deemed necessary to atrial they must
“take the same oath as the jurors already
selected.” Bellasisdistinguishable: the
case does not address the question
whether Code Civ. Proc. 8 237 is
intended to protect the privacy of
alternate jurors—the phrase “ alternate
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jurors’ appears nowhere in the opinion.
Rather, Bellas addresses the wholly
different question whether the tria
judge can compel the defense attorney
to return to the court the defense copies
of the juror questionnaires after the tria
isover.
53. 32 Kimberly Stewart 1. The focus of revised rule 32(a) is not ageneral “time 1. Agree. Thetitle has been revised
Appellate Court Com. to prepare”’ the record but a special requirement that the | accordingly.
San Diego County Bar reporter and the clerk immediately begin preparation
Assn. when an appedl islikely. The subdivision title should
reflect this focus.
2. For clarity and better grammar, the commentators 2. Agreein part. The sentence has not
suggest breaking up paragraph (2) of revised rule 32(a) been broken up but clarifying words
into two sentences after the phrase “facts of the case.” have been inserted.
54, 32 ArnellaSims As proposed, revised rule 32(a) isinconsistent with the Agree. Subdivision (a)(1) of revised
Los Angeles County Court statute it implements, Code Civ. Proc. § 269, subd. (b). rule 32 has been rewritten to conform to
Reporters Assn. The statute provides that in any casein which the the statute.

defendant is convicted of afelony after atrial, “the
record on appeal shall be prepared immediately after the
verdict or finding of guilt is announced unless the court
determines that it is likely that no appeal from the
decision will be made.” The statutory wording thus does
not contemplate a court order to prepare the record in
such cases; rather, the preparation of the record is
automatic. Only if the court determines that an appeal is
unlikely will an order be required, i.e., to prevent
preparation of the record. This construction of the statute
promotes its intent to speed up preparation of the record
in criminal appeals, because it bypasses the delay that
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might result from requiring a court order in every case.
The rule should conform to the statute.
55. 32 Terry Weiss The commentator makes the same point as comment 54. | Agree. See response to comment 54.
Manager, Court Reporter
Services
Los Angeles Superior Court
56. 32 Kimberly Stewart 1. Inrevised rule 32(b) [now subd. (C)], insert aprovision | 1. Agreein part. New paragraph (1) has

Appellate Court Com.
San Diego County Bar
Assn.

directing the clerk when to begin preparing the clerk’s
transcript, i.e., “on being notified under rule 30(c)(1).”

2. Renumbered subdivision (c)(2) of revised rule 32
should be revised to read: “Within 20 days after the
netice-ofappea-isfiHed notification under rule 30(c)(1) is
given or within any time ordered under (€), the clerk
must compl ete preparation of an original and two copies
of the clerk's transcript.”

3. From renumbered subdivision (d)(1) of revised rule
32, delete the italicized words: “immediately on being
notified by the clerk under rule 30(c)(1) that the notice of
appeal has been filed.”

been added to revised rule 32(c),
directing the clerk to begin preparing
the transcript immediately “ after the
notice of appeal isfiled.” Cross-
reference to rule 30(c)(1) is unnecessary
because new subdivision (b) of revised
rule 32 (former rule 31(d)) specifiesthe
time to begin preparing the record in
certificate appeals.

2. Disagree. A cross-referencetorule
30(c)(1) is unnecessary because new
subdivision (b) of revised rule 32
(former rule 31(d)) specifies thetime to
begin preparing the record in certificate
appeals. And across-reference to the
general time-extension provision of
subdivision (€) would be inconsistent
with the style of these revised rules.

3. Disagree. Theitalicized words add
clarity to the provision.
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4. Amend revised rule 32(d)(3) asfollows: “Thereporter | 4. Disagree. See response to comment
must deliver the origina and all copies to the superior 56.2.
court clerk as soon as they are certified, but no later than
20 days-afterthe-netice-of apped-istiled after
notification under rule 30(c)(1), or within any time
ordered under (e).”
5. For grammar, amend subd (d)(4) asfollows: “Any 5. Agree. The proposed words have
additional copies needed must not be retyped but must be | been inserted.
prepared by photocopying or equivalent process.”
57. 32 Tressa S. Kentner To facilitate prompt preparation of reporter'stranscripts | The proposed change is beyond the
Court Executive Officer of criminal trials, require that areporter must “personally | scope of this rules revision project.
San Bernardino Superior participate” in any request to extend time to prepare the
Court reporter's transcript. Proposesto do so by amending rule
32(e)(2)(A) asfollows. “an affidavit showing good
cause, which, in the case of areporter's transcript, absent
extraordinary circumstances, shall be the affidavit of
each of the responsible reporters whose transcript is
delayed;”
58. 32 Arnella Sims In revised rule 32(d)(5), change “lead reporter” to Agree. The word has been changed.
Los Angeles County Court “primary reporter.”
Reporters Assn.
59. 32 Terri White Revised rule 32(d)(3) requires the reporter to preparethe | Disagree. In this provision the revised

Court Program Supervisor
Ventura Superior Court

reporter's transcript no later than 20 days after the notice
of appeal isfiled. The commentator suggests the rule be
changed to 20 days after being notified under rule
30(c)(1) that the notice of appea has been filed.

rule tracks former rule 35(b), which was
designed to expedite the preparation of
the reporter's transcript in criminal
appeals. The proposed changeis beyond
the scope of this rules revision project.
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60.

32

Appellate Courts Com.
State Bar of California

To facilitate prompt preparation of reporter's transcripts
of criminal trials, require that a reporter must “personaly
participate” in any request to extend time to prepare the
reporter's transcript. Proposesto do so by amending rule
32(e)(2)(A) asfollows: “an affidavit showing good
cause, which, in the case of areporter's transcript, absent
extraordinary circumstances, shall be the affidavit of
each of the responsible reporters whose transcript is

delayed;”

Disagree. See response to comment 57.

61.

32

Directors of the appellate
projects for the First,
Second, Fourth, and Sixth
Districts

As proposed, par. (1) of revised rule 32(f) directs the
superior court clerk, when the transcripts are certified as
correct, to send the original to the reviewing court and a
copy to defendant’ s appellate counsdl (and the Attorney
Generdl); and par. (2) provides, “If the clerk does not
know the identity of the defendant’s appellate counsel,
the clerk must send that counsel’ s copy of the transcripts
to the reviewing court for forwarding to such counsel.”
The commentators propose that to be consistent with
current practice, par. (2) should instead direct the clerk to
send appellate counsal’ s copy in that circumstance to the
appellate project for the district, which will forward it to
such counsel in due course.

Agree. The provision has been
rewritten accordingly.

62.

32

Kimberly Stewart
Appellate Court Com.
San Diego County Bar
Assn.

1. Amend revised rule 32(f)(1) asfollows: “When the
clerk’ s and reporter’ s transcripts are certified as correct,
the clerk must promptly send the origina to the
reviewing court, noting the sending dates on the original;
and one copy of each to each defendant’ s appellate
counsel and to the Attorney General; and a copy to the
district attorney if one has been requested under (c)(2)

1. Agree. The provision has been
reworded and restructured for clarity.
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to-the Atterney-General.” The commentators assert this
rewording is consistent with practical policies noted in
the Advisory Committee Comment.

2. As proposed, par. (1) of revised rule 32(f) directs the
superior court clerk, when the transcripts are certified as
correct, to send the original to the reviewing court and a
copy to defendant’ s appellate counsal (and the Attorney
Generdl); and par. (2) provides, “If the clerk does not
know the identity of the defendant’s appellate counsel,
the clerk must send that counsel’ s copy of the transcripts
to the reviewing court for forwarding to such counsel.”
The commentators propose that to be consistent with
current practice, par. (2) should instead direct the clerk to
send appellate counsel’ s copy in that circumstance to the
appellate project for the district, which will forward it to
such counsel in due course.

2. Agree. The provision has been
rewritten accordingly.

63.

32

Linda Harris
Cal. Officia Court
Reporters Assn.

In revised rule 32(h), “insure” should be spelled
“ensure.”

Agree. The spelling has been changed.

32

Kimberly Stewart
Appellate Court Com.
San Diego County Bar
Assn.

In the Advisory Committee Comment to revised rule 323
32(c), the word “rule-preparation” should be “record-
preparation.”

Agree. The word has been changed.

65.

32.1

Tressa S. Kentner
Court Executive Officer
San Bernardino Superior

The commentator makes essentially the same point as
comment 41.

Agreein part. Seeresponseto
comment 41.
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Court
66. 32.1 | Appellate Courts Com. Y | The commentators make essentially the same point as Agreein part. Seeresponseto
State Bar of California comment 41. comment 41.
67. 32.1 | Kimberly Stewart Y | 1. The commentators make essentially the same point as | 1. Agreein part. See response to
Appellate Court Com. comment 41. comment 41.
San Diego County Bar
Assn. 2. Amend revised rule 32.1(b) as follows: “Omissions. 2. Agreein part. Thewords“or order”
If, after the record is certified, the superior court clerk or | have been inserted into the provision to
the reporter learns that the record omits a document or make it clear that it also appliesa
transcript that any rule requires to be included or that the | document or transcript ordered to be
superior court has ordered under rule 31.1, the clerk must | included under any rule of court.
promptly copy and certify the document or the reporter
must promptly prepare and certify the transcript” and
send it without a further court order to the reviewing
court and counse.
68. 32.1 | ArnéllaSims Y | The commentators recognize that revised rule 32.1(b) Disagree. Theintent of the provisionis
Los Angeles County Court [quoted in the preceding comment] restates the language | clear. The commentators do not assert
Reporters Assn. of existing rule 35(e), but assertsthat “the court reporters | that any other county clerk’s office
in Los Angeles are unable to comply because the clerk’s | misconstrue this provision. It is not the
office will not accept any portion that was not included function of statewide rules to resolve
as adate on the appeal notice. If any omissions are local disputes.
made, they are dealt with by means of aformal
augmentation ordered by the reviewing court.” The
commentators conclude, “Because this rule can be
interpreted in more than one way, perhaps it should be
redrafted so itsintent is clearer.” No redraft is offered.
69. 32.1 | Directors of the appellate Y | The commentators make essentially the same point as Agree. The provision has been

projects for the First,

comment 61.

rewritten accordingly.
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Second, Fourth, and Sixth
Districts
70. 32.1 | Kimberly Stewart 1. The commentators make essentially the same point as | 1. Agree. The provision has been
Appellate Court Com. comment 61. rewritten accordingly.
San Diego County Bar
Assn. 2. In the Advisory Committee Comment to revised rule 2. Agree. Thereference has been
32(a), the reference to “former rule 33(e)” should be to corrected.
“former rule 35(e).”
71. 32.2 | Maurice H. Oppenheim Revised rule 32.2 provides that an agreed statementina | Disagree. There are many similar
Attorney at Law criminal case must comply with “the relevant provisions’ | cross-referencesin the former and
of rule 6 (agreed statement in civil cases). The revised rules, and none spell out the
commentator asserts that although “the changeisan matter; to do so would defeat the
improvement” (the former rule provided, “conform asfar | purpose of such a cross-reference,
as possible”), the Advisory Committee Comment should | which isto call attention to related
spell out which provisions of rule 6 arein fact relevant in | provisions without repeating them in
criminal cases. extenso.
72. 32.3 | GloriaBarnes The revised rule provides that when “a party” learnsa Disagree. Thetermis clear from the
Legal Process Clerk portion of the oral proceedings cannot be transcribed, context.
Santa Cruz Superior Court “the party” may proceed by settled statement. The
commentator inquires whether it should specify, “a party
to the action”?
73. 32.3 | Kimberly Stewart 1. Former rule 36(b) required that an application for 1. Disagree. Gzikowski says nothing

Appellate Court Com.
San Diego County Bar
Assn.

permission to prepare a settled statement “shall be
verified and shall contain a statement of the facts or a
certificate of the clerk showing that a reporter's transcript
cannot be obtained.” Revised rule 32.3(a) deletes the
verification requirement as an unnecessary formalism.
The commentators propose to restore the verification

about the former verification and
certification requirements, and Marks
mentions them only in cataloguing the
then-existing requirements of former
rules 7 and 36(b) to make the point that
Marks none of those requirements were
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requirement and to provide further that “The application | observed. In revising rule 32.3 it was

must include a clerk’s certification or other explanation decided to delete these particular

why oral proceedings cannot be transcribed.” The requirements on the ground they were

commentators cite Marks v. Superior Court (2002) 27 an unnecessary formalism and to

Cal.4th 176, 193-197, and People v. Gzikowski (1982) 32 | substitute the simpler requirement that

Cal.3d 580, 584, fn.2. “The application must explain why the
oral proceedings cannot be transcribed.”
The sufficiency of that explanation is
for the court to decide.

2. Include in the Advisory Committee Comment a 2. The proposed change is beyond the

reference to Penal Code section 1181, subdivision 9, scope of this rules revision project.

which provides an alternative remedy when an reporter's

transcript is unavailable “ because of the death or

disability” of the reporter or *because of the loss or

destruction, in whole or in substantial part, of the notes’

of thereporter. In either event the statute allows the

defendant to apply to thetrial judge or the reviewing

court to set aside the judgment and order anew trial. The

commentators assert that such a cross-reference would

alert inexperienced practitioners to this remedy as an

alternate to a settled statement in certain situations.

74. 32.3 | Maurice H. Oppenheim The commentator points out that revised rule 32.3 3 Disagree. The practice in criminal

Attorney at Law

“does not indicate how the settled statement gets to the
appellate court.” He aso points out that although revised
rule 31(b)(13), as proposed, makes “any order for a
settled statement” part of the clerk's transcript on appeal,
there is no provision making the statement itself part of
the reporter's transcript. He notesthat in civil cases
revised rule 4(g)(2) provides that when an agreed or
settled statement is used because some or all of the
proceedings cannot be transcribed, “1f the agreed or

cases is not to make a settled statement
apart of the reporter’ s transcript itself
but to include it as a separate item in the
record sent to the reviewing court. In
recognition of this practice, the
provision of revised rule 31(b)(13), as
proposed, making any order for a settled
statement part of the clerk's transcript
has been deleted; the revised rule thus
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settled statement contains all the oral proceedings, it will | tracks former rule 33(a)(1), which
substitute for the reporter's transcript; if it contains a included no such provision.
portion of the proceedings, it will be incorporated into
that transcript.” The commentator suggests providing the
samein criminal cases.
75. 33 Directors of the appellate 1. Revised rule 33(b)(1) providesthat a brief produced on | 1.

projects for the First,
Second, Fourth, and Sixth
Districts

a computer must not exceed 21,000 words. Thisfigureis
intended to trandate into word count the figure of 75
pages stated in former rule 37(a), using aratio of 280
words per page. 280 words per page is the ratio used to
make this trandation in al the rules revised thus far,
beginning with rule 14(c); it is the average number of
words on an 8-1/2 x 11 page, double-spaced. But rule
14(b)(5) aso permits the text of briefs to be one-and-a-
half-spaced (“ The lines of text must be unnumbered and
at least one-and-a-half-spaced.”). The average word
count of a page that is one-and-a-half spaced is
approximately 340 words, or some 21 percent more than
that allowed by the revised rule. The revised rule thus
penalizes defendants whose counsel use one-and-a half
spacing in their briefs. It should be changed to reflect a
word count consistent with 75 pages of one-and-a-half-
spaced text.

2. Revised rule 33(c)(5) providesthat if a party failsto
timely fileabrief in acrimina case, the provisions of
rule 17 on such failure in acivil case apply, except that
the clerk must give the defaulting party 30 days' notice
(instead of 15 days) to cure the failure. The notice must
state that if the late brief is the appellant’ s opening brief,
the court will dismiss the appeal, and the reviewing court
may so order (id., subds (a)(1) and (c)). The

2. Disagree. Thefirst aternative runs
afoul of amajor purpose of thisrules
revision project, which is to separate the
civil and criminal rules and avoid
expressly referring to the latter in the
text of the former insofar as possible.
The second alternative unduly lengthens
and complicates revised rule 33.
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commentators assert that if defendant’s counsel was Former rule 37(b) did not expressly
appointed, asis usually true, the current practice of recognize a practice of appointing new
reviewing courts in such casesis not to dismiss the counsel as asanction for failuretofilea
appeal but to appoint new counsel; indeed, thisis timely brief, and the commentators do
required by the fact that the court has a constitutional not assert that the rule prevented the
duty to provide defendants with effective counsel. The reviewing courts from taking that step
commentators ask that the rule be changed to reflect this | when appropriate. The proposed
reality. They propose two alternative waysto do so. change is beyond the scope of thisrules
First, amend rule 17 itself to add a new sanction rule revision project.
17(a), i.e, “(3) If counsdl is appointed, the court may
relieve counsel and appoint new counsel.” Second,
instead of cross-referencing rule 17 in rule 33(c), spell
out the provisions of rule 17(a) and (c) in rule 33(c),
adding the above new provision for court-appointed
counsel.
76. 33 Kimberly Stewart The commentators make essentially the same points as Disagree. See responses to comments

Appellate Court Com. comments 75.1 and 75.2. 75.1and 75.2.

San Diego County Bar

Assn.

77. 33 Directors of the appellate 1. Former rule 37(a) stated in the passive voice that 1. Agree. The provision has been

projects for the First,
Second, Fourth, and Sixth
Districts

“Every brief of the defendant shall be served” on the
district attorney and the Attorney General. The
commentators assert that by putting the quoted sentence
into the active voice revised rule 33(d)(1) unwittingly
makes a substantive change by requiring that counsel
personally sign the proof of service, whereasin practice
the proof of service is often signed by counsel’ s secretary
or other support person who actually mails the briefs.
They ask for restoration of the passive voice to avoid this
implied requirement.

rewritten accordingly.
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2. As proposed, revised rule 33(d)(1) further provides
that defense counsel must send a copy of the brief to the
defendant unless the defendant requests otherwise in
writing, and “ Counsel’s signed statement that a copy was
sent to the defendant or that counsel has the defendant’s
written request that copies not be sent to the defendant is
sufficient to show compliance with this subdivision, . . .”
The commentators suggest deleting the italicized phrase,
reasoning that the notation on the proof of servicethat a
copy was sent to the defendant should be sufficient in
cases in which counsel does send a copy to the defendant.

3. The commentators state that when a defendant is
represented by appointed counsd, it is the practice of the
People to serve one copy of the People' s brief on the
appellate project for the district. Thisisimportant
because it allows the projects to fulfill their duties to the
reviewing court in timely fashion. The commentators ask
that the rule reflect this practice.

2. Agree. The matter has been dealt
with in new subdivision (d)(2) of
revised rule 33.

3. Agree. A provision to this effect has
been added to revised rule 33(d)(3).

78.

33

Steve Cooley
Didtrict Attorney of Los
Angeles County

Revised rule 33(e) provides that “When both a defendant
and the People appeal, the defendant must file the first
opening brief unless the reviewing court orders
otherwise, and rule 16(b) governs the contents of the
briefs.” Focusing on the italicized words, the
commentator asserts they cause an unnecessary delay
when it isthe district attorney who represents the People
in the People's appedl: the commentator explainsthat in
such a combined appeal 79.the Attorney Genera
represents the People in the defendant’ s appeal, and there
islittle reason for the district attorney to await the filing
of the defendant’ s brief before filing the opening brief in
the People’ s appedl.

Disagree. The circumstance posited by
the commentator is not common, and
when it arises it can be and is addressed
on an ad hoc basis. The proposed
change is beyond the scope of thisrules
revision project.
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79. 33.3 | Maurice H. Oppenheim The Advisory Committee Comment to revised rule Agree. Theword “relevant” has been
Attorney at Law 33.3(a) should not assert that thisrule clarifies the deleted.
applicability, to noncapital criminal appeals, of the
“relevant” rules governing the hearing and decision of
civil appealsin the Supreme Court (rules 28-29.9),
because al those rules are relevant to criminal appeals.
80. | Gen'l | Sergeant J. Leberman Agrees with proposed rules 34-36.3. NoO response necessary.
San Joaquin Sheriff’s Dept.
8l. | Gen'l | Michad D. Planet Agrees with proposed rules 34-36.3 and states that the No response necessary.
Executive Officer separation of the capital rules from the noncapital
Ventura Superior Court criminal rules will make it easier to identify an applicable
rule during record preparation.
82. 34 Michael G. Millman Revised rule 34(c) requirestrial courtsto consider the Disagree. Nothing inrules 34 or 45.5

Director
Cdlifornia Appellate Project

“relevant policies and factors stated in rule 45.5” when
acting on requests to extend time.  The commentator
asserts that this wording improperly conveys the message
that extensions are “disfavored” because rule 45.5(a) says
that rule-specified times “should generally be met,” and it
is highly unrealistic in capital cases for rule 45.5(c)(3) to
say that one volume of clerk’s transcript and two of
reporter’ s transcript is considered an “average-length
record.” The commentator suggests that an equivalent of
rule 45.5 be drafted specifically for capital cases.

fairly conveys the message that
extensions are “disfavored.” (See
especially rule 45.5(a), 2d par.) Courts
are to consider the policies and factors
of rule 45.5 only to the extent they are
“relevant” and counsdl are free to argue
that particular policies or factors are not
relevant to capital cases. To clarify the
point, the Advisory Committee
Comment to revised rule 34(c)
emphasizes one factor particularly
relevant to capital appeals and explains
that rule 45.5's definition of an
“average-length record” appliesinstead
to civil and noncapital criminal cases.
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83. 34 Maurice H. Oppenheim 1. The Advisory Committee Comment to rule 34(c) 1. Disagree. Although the quoted
Attorney at Law states: “ ‘The average-length record’ described in the comment would also be appropriate for
second sentence of subdivision (¢)(3) . . . refersto rule 45.5, it isrelevant to rule 34 for the
records in civil and noncapital criminal cases; ...” The reasons stated in the preceding
commentator suggests moving this statement to the comment and response. Rule45.5is
Advisory Committee Comment on rule 45.5. not being revised at the present time.
2. Revised rule 34(c) requirestria courtsto consider the | 2. Disagree. Subdivision (@) of rule 45.5
“relevant policies and factors stated in rule 45.5” when is entitled “Policy on time extensions’
ruling on extension requests. The commentator objects and its subdivision (c) is entitled
that this language is “a new style to indicate a cross “Factors considered.” Thusthere
reference” that “opens up a Pandora s Box.” He suggests | should be no uncertainty as to which
that the rule refer instead to “the relevant provisions of parts of rule 45.5 are cross-referenced in
rule 45.5.” revised rule 34(c). Although the styleis
new in the revised rules, it tracks former
rule 39.50(d) (“the court may consider
the policies and factors contained in
rule 45.5, to the extent they are
applicable”).
3. In the Advisory Committee Comment to revised rule 3. Agree. Although the original
34(c), the commentator suggests changing the phrase wording was a symmetrical
“makes mandatory for” to the single word “requires.” construction used for the purpose of
contrast, the proposed substitute is
simpler.
84. 34.1 | Michael Laurence The cross-references to certain criminal rulesin revised Disagree. Former rule 39.50(a)

Director
Habeas Corpus Resource
Center

rule 34.1 should be replaced with the full text of the cited
rules.

provided that the criminal rules applied
“except where otherwise provided by
theserules.” The revised capital rules
are largely self-contained, but include a
limited number of specific cross-
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references to the criminal rules to avoid
undue repetition. To repeat the full text
of those rulesin the capital ruleswould
defeat that purpose for no real benefit.
Revised rule 34.1 will be administered
primarily by superior court clerks.
85. 34.1 | Kent Barkhurst The commentator asserts that trial exhibits*have long Agree. The point isnow addressed in
Sr. Dep. State Public been considered part of the record on appeal” and urges | revised rule 34.1(8)(3).
Defender that revised rule 34.1 be amended to so state, as did its
Office of the State Public predecessor former rule 33(a)b).
Defender
86. 34.1 | Eileen M. Stutson Revised rule 34.1(a)(1)(D) requires the master index of Agree. Revised rule 34.1 has been
Legal Processing the clerk’ s transcript to include, inter aia, an index of rewritten to so provide. (Seerevised
Supervisor “all sealed reporter’ s transcripts with the date and the rule 34.1(d).)
San Bernardino Superior name of the parties present.” The commentator urges
Court that such an index should instead be prepared by the
reporter and be included in the master index of the
reporter’ s transcript, because the reporter has the
necessary information and rule-time constraints would
make it difficult for the clerk to obtain that information in
timely fashion.
87. 34.1 | Hannah Inouye The commentator makes essentially the same point asthe | Agree, for the reasons given in the
Manager, Appeals Division preceding comment. preceding response.
Los Angeles Superior Court
88. 34.1 | Michael Laurence Revised rule 34.1(b) should be clarified in light of Penal | Disagree. The proposed addition goes
Director Code § 987.9, subd. (d), and People v. Superior Court well beyond the holding of Berryman
Habeas Corpus Resource (Berryman) (2000) 83 Cal.App.4th 308, by the addition and broadly expands, rather than
Center of anew paragraph (4) reading: “Any application by the | “clarifies,” therule. Itistherefore
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Attorney Genera to the superior court pursuant to beyond the scope of this rulesrevision
California Penal Code Section 987.9 subsection (d) must | project.
set forth a prima facie showing that the requested
documents described in revised rule 34.1(a)(1)(D) relate
to an issue the defendant raised on appeal or collateral
review. Thereafter, the superior court, after in camera
review of the documents and having afforded defense
counsel an opportunity to assert any applicable privilege
or other rule of law barring disclosure, shall determine
which portions of the documents, if any, are relevant to
the issues raised by the defendant.”
89. 34.1 | Dennis Peter Maio 1. Revised rule 34.1(d) should refer to “the tables of 1. Disagree. Although the documents

Director contents for the clerk’ s transcript” rather than “the referred to are, strictly speaking, tables

Capital Central Staff indexes for the clerk’ s transcript.” of contents, they are commonly called

Supreme Court indexesin this context. (See, e.g., rule

9(b).)
2. Revised rule 34.1(b)(1) should refer to documents 2. Agree. The references have been
lodged confidentially as well as documents filed added.
confidentialy.
0. 34.2 | Maurice H. Oppenheim Revised rule 34.2 is out of place in the appellate rules Disagree. Although it mandates

Attorney at Law

because it addresses events occurring before the trial and
imposes duties on trial counsel rather than appellate
counsel. Becausetria counsel will be unlikely to consult
these rules, the committee should suggest adding a cross-
reference to rule 34.2 in the Penal Code provisions
governing pretrial proceedings.

procedures for trial counsel to undertake
before or during trial, rule 34.2 has
practical significance only for a
subsequent appeal and thus belongsin
the rules governing capital appeals. The
suggestion for adding a cross-reference
in the Penal Code is beyond the scope
of this rules revision project.
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91. 34.2 | Cheryl A. Geyerman The rule should explain that it applies only to appeals Disagree. By the time the rule takes
Appellate Court Com. from judgments imposed after trials that began on or after | effect, there will be few if any pre-1997
San Diego Bar Assn. Jan. 1, 1997, either in itstitle or by adding an cases still in the record-certification
“application” subdivision. stage, and any counsel handling a pre-
1997 case will understand it is governed
by revised rule 35.3, as stated in the
Advisory Committee Comment to rule
34.2 and thetitle and subdivision (a) of
rule 35.3.
92. 34.2 | Judy Pieper Revised rule 34.2(c)(2) requires the judge who presided | Agree, but the problem has been
Crimina Courts at any preliminary examination—in the court of limited resolved by replacing “pretrial
Coordinator jurisdiction—to supervise the preparation of the record of | proceedings’ in revised rule 34.2 by the
Los Angeles Superior Court the “pretrial proceedings.” The commentator objects to phrase “ preliminary proceedings,” now
this requirement because under subdivision (a)(1) defined in subdivision (a)(1) as“all
“pretrial proceedings’ includes al proceedings held proceedings held prior to and including
before trial, including therefore proceedings held in the thefiling of the information or
court of general jurisdiction after the information isfiled. | indictment. ...
93. 34.2 | Cheryl A. Geyerman Revised rule 34.2 refers to “the presiding superior court Disagree. The qudifier isrequired for
Appellate Court Com. judge.” Delete as superfluous “superior court.”” clarity.
San Diego Bar Assn.
94. 34.2 | Judge Roger D. Randall Revised rule 34.2(b) imposes certain duties on “the Disagree. Former rule 39.52 likewise
Kern Superior Court clerk” when the prosecution is seeking the death penalty. | left the question to the discretion of the
The rule should include a definition of “clerk” to indicate | individual superior courts, which may
whether the duty isimposed on the judge’s clerk, the have different preferences about which
appeals clerk, or the chief clerk. clerk should perform these duties.
95. 34.2 | ThomasE. Pringle Revised rule 34.2(b)(1) requires the clerk, after the Disagree. Entry of the information in

President
Cal. Court Reporters Assn.

prosecution gives notice it intends to seek the death
penalty, to “promptly enter the information in the

the record does not trigger notice to the
reporter to prepare the transcript. That
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record.” Thereporters association urgesthat “promptly” | notice is governed by revised rule
be followed by a specific time limit such as 5 days, so 34.2(d), which requires the clerk to
that the reporter is assured of receiving noticeto prepare | notify the reporter within 5 days after
the transcript within a reasonabl e period. receiving notice that the prosecution is
seeking the death penalty or after
notifying the judge that the prosecution
is presumed to seek the death penalty.
96. 34.2 | Judge Roger D. Randall Revised rule 34.2(b)(2) provides that if the prosecution Disagree. The proposal would impose
Kern Superior Court failsto give notice that it does or does not intend to seek | an additional duty on all trial judges
the death penalty within 60 days before the date set for involved in capital cases. The burden
trial, the clerk must notify the responsible judge that the | should remain on the prosecution to
prosecution is presumed to seek the death penalty and so | make clear itsintent. The revised rule
note in the record. The commentator suggests that a tracks former rule 39.52(b) in this
better system would be for the responsible judge to regard.
contact the prosecutor to inquire whether he or she
intends to seek the death penalty.
97. 34.2 | Jody L. Isenberg In cases in which the prosecution failed to give timely Disagree. Fairly read, the revised rule
President notice that it did or did not intend to seek the death is not ambiguous. The deleted
Cal. Judicial Attorneys penalty, former rule 39.52(b)(2) declared, “for the qualification was therefore superfluous.
Assn. purposes of thisrule only,” a presumption of intent to
seek that penalty. Revised rule 34.2(b)(2) preservesthe
presumption but not the quoted qualification. The
commentator asserts the rule is now ambiguous because
it can be read to imply that the presumption of intent to
seek the death penalty “applies for al purposes, including
for example, jury selection.”
98. 34.2 | Cheryl A. Geyerman Revised rule 34.2(e)(1) requires the reporter to prepare 5 | Disagree. The clerk needs one copy for

Appellate Court Com.
San Diego Bar Assn.

copies of the reporter’ s transcript of the preliminary
proceedings. The commentators state thisimposes an

each trial counsd (revised rule 34.2(f)),
one copy for defendant’ s appellate
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unnecessary cost because the clerk needs amaximum of | counsel and one copy for defendant’s
3 copies of this transcript—one for each trial counsel and | habeas corpus counsel (revised rule
one for defendant’s pretrial counsel if different fromtrial | 35.1(g)(1) [ one paper copy of the
counsel. entire record’]), and one copy for the
Governor (revised rule 35.2(e)(3)).
These rules track the former rules.
99. 34.2 | Maurice H. Oppenheim Revised rule 34.2(f)(2)(A) requires defendant’ s trial Disagree. Defense counsel remains
Attorney at Law counsel to “review the reporter’ s transcript [of the able to review the transcript for any
preliminary proceedings] for errors or omissions.” The patent errors (e.g., mistakes in spelling
commentator assertsthat if the case is prosecuted by of names or obvious errors in dates) or
indictment, thisis an impossibility because defense omissions (e.g., testimony referred to
counsdl is not present at the grand jury hearing. but not included in the transcript).
100. | 34.2 | Kent Barkhurst Revised rule 34.2(g)(3) provides that a counsel’srequest | Agree. Therevised rule has been
Sr. Dep. State Public for additions to the reporter's transcript “ must state the changed to require a statement of the
Defender nature and date of the proceedings and identify the reporter’ sidentity only “if known.”
Office of the State Public reporter who transcribed them.” The commentator
Defender assertsthat it may be difficult or impossible for habeas
corpus counsel to identify the reporter years after the
trial, and asks that it be mandatory only when the
information is known to counsel.
101. | 34.2 | Maurice H. Oppenheim Revised rule 34.2(g)(4) requires the designated judgeto | Disagree. Asused in theserules, the
Attorney at Law “fix” adate for compliance. Because “fix” assertedly has | phraseto “fix” a date for action has no
“asinister meaning” of corruption, it should not beused | such connotation. (See, e.g., rules
intherules. “Set” would be a suitable alternative. 4(g)(1)(B), 7(c)(2).)
102. | 34.2 | Cheryl A. Geyerman 1. Revised rule 34.2(h)(2) authorizes the judge to order 1. Disagree. Theobjectionis

Appellate Court Com.
San Diego Bar Assn.

preparation of a settled statement under revised rule 32.3
of any portion of the proceedings that cannot be
transcribed. The commentators reiterate an objection

unpersuasive for the reasons stated in
the response to comment 73.1.
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they madeto rule 32.3, i.e,, that it deletesas an
unnecessary formalism the requirement of former rule
36(b) that the application for permission to prepare a
settled statement must be verified.
2. Revised rule 34.2(h)(3) provides that copies of 2. Agreein part. The provision has been
additional or corrected pages of the not-yet-certified changed to require the pages to be sent
record must be sent to “the parties.” The commentators | “to trial counsel.” (Compare revised
assert the word should be “trial and pretrial counsel.” rule 34.2(f)(1)—<2).)
3. Revised rule 34.2(i)(1) requires the reporter to prepare | 3. Agree. In addition, the qualifying
one copy of the reporter’ s transcript “for each phrase, “sentenced to death,” is
codefendant sentenced to death.” The commentators incorrect; it has been changed to read,
assert the reporter should prepare two copies for each “against whom the death penalty is
codefendant—one for appellate counsel and one for sought.”
habeas corpus counsal.

103. | 34.2 | ThomasE. Pringle 1. When the preliminary record is certified, revised rule 1. Disagree. Revised rule 34.2(i)(5)

President 34.2(i)(2) requiresthe clerk to “promptly” notify the allows the reporter 20 days to prepare
Cal. Court Reporters Assn. reporter to prepare copies of the reporter’s transcript. the transcript after being notified by the

The reporters’ association urges that “ promptly” be clerk to do so. Thusany delay by the
followed by a specific time limit such as 5 days, so that clerk before notifying the reporter
the reporter is assured of receiving notice to preparethe | cannot affect the reporter.
transcript within a reasonable period.
2. Revised rule 34.2(i)(3) requires the reporter to place 2. Disagree. Under revised rule
any computer-readable copy of aseadled transcript “ona | 34.2(i)(2), the format of computer-
separate disk.” Thereporters’ association urgesthat the | readable transcripts will be prescribed
quoted phrase be changed to read, “On a separate disk or | by the Supreme Court in conjunction
CDh.” with the Legislature, not by these rules.

104. | 34.2 | Cheryl A. Geyerman Inrevised rule 34.2(j), delete the qualifier * superior Agree. The qualifier has been deleted.

Appellate Court Com.

court” from the phrase, “for inclusion in the superior
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San Diego Bar Assn. court record.”
105. | 34.2 | ThomasE. Pringle 1. Same as preceding comment, except that the 1. Disagree. “Court” is also superfluous.
President commentators would delete only “superior.”
Cal. Court Reporters Assn.
2. Revised rule 34.2(1) providesthat if the death penalty | 2. Disagree. It cannot be presumed that
is no longer being sought, “the clerk must promptly clerk’s offices will unduly delay giving
notify the reporter that this rule does not apply.” The this notice in the few casesin which it
reporters association urges that “ promptly” should be may become necessary to do so. The
qualified by a specific time limit, and that the rule should | proposed compensation provision is
provide for compensating areporter in that event for any | beyond the scope of this rulesrevision
work done. project.
106. | 34.2 | Dennis Peter Maio 1. Deleterevised rule 34.2 in its entirety: thereis no 1. Disagree. Separate processing for the

Director
Capital Central Staff
Supreme Court

further need to prepare and certify the preliminary record
separately from the tria record, because of trial court
consolidation.

2. To be consistent with the Penal Code, use “preliminary
examination” rather than “preliminary hearing” in
subdivisions (a)(1) and (€)(1) of revised rule 34.2.

3. Inrevised rule 34.2(b)(1)—(2), make the following
change: the clerk “must promptly enter the information
[i.e., intent to seek death penalty] in the recerd court
Lle.”

4. Revised rule 34.2(f)(2) states: “If adifferent attorney
represented the defendant in pretrial proceedings, both
attorneys must perform the tasks required by (2) [i.e.,
review the pretria record for errors or omissions].” The
commentator suggests inserting “or the People” after
“defendant.”

preliminary record is necessary: the
counties prepare preliminary records
and trial recordsin different ways.

2. Agree. Theword “examination” is
now used.

3. Agree. Thewords*“court file’ are
now used.

4. Agree. Thewords “or the People’
have been inserted.
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5. In revised rule 34.2(g)(3), change “transcribed” to
“reported.” 5. Agree. The word has been changed.
6. To conform the rule on preliminary proceedings with
therules on trial proceedings (revised rules 35.1, 35.2), 6. Agree. The phrase has been changed.
change revised rule 34.2(g)(5)—(6) to require that the (See also revised rule 34.2(i)(1).)
court certify the record of the preliminary proceedings as
“complete and accurate” rather than * correct and
complete.”
107. 35 Cheryl A. Geyerman Revised rule 35 should explain that it applies only to Disagree. By the time the rule takes
Appellate Court Com. appeals from judgments imposed after trials that began effect, there will be few if any pre-1997
San Diego Bar Assn. on or after Jan. 1, 1997, either initstitle or by adding an | cases still in the record-certification
“application” subdivision. stage, and any counsel handling a pre-
1997 case will understand it is governed
by revised rule 35.3, as stated in the
Advisory Committee Comment to rule
34.2 and thetitle and subdivision (a) of
rule 35.3.
108. 35 Maurice H. Oppenheim Revised rule 35(a)(1) provides, “ The clerk must Disagree. The provision tracks former

Attorney at Law

promptly—and no later than five days after the judgment
of death is rendered—notify the reporter to prepare the
reporter'stranscript.” The commentator asserts that the
italicized two-step time limit (1) is unnecessary
micromanagement of the clerk’ s office and (2) plants the
seed of routine five-day interpretations of the term
“promptly” wherever it isused in the rules. He proposes
simply: “Within five days after the judgment is rendered,
the clerk must notify . . .”

rule 39.53(b)(2), and is not without
purpose: it puts an outside limit of 5
days on the permissible interpretation of
“promptly” in this context, thus serving
the pressing need for the reporter to
begin preparing the transcript as soon as
possible. On the contrary, the
commentator’ s suggested wording
might encourage clerksto take 5 daysin
every case, which would be
counterproductive.
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109. 35 Cheryl A. Geyerman Revised rule 35(a)(2) requires an original and 8 paper Disagree. Revised rule 35(c) callsfor 2
Appellate Court Com. copies of the clerk’ s transcript and revised rule 35(b)(1) copies of the clerk’s transcript and 2
San Diego Bar Assn. requires an original and 5 paper copies of the reporter’s | copies of the reporter’s transcript (for
transcript. The commentators assert that the ensuing trial counsel); revised rule 35.1(g) calls
rules do not call for this many paper copies. for 5 copies of the clerk’s transcript (for
appellate counsel, habeas corpus
counsdl, the Attorney Generd, the
Cdlifornia Appellate Project, and the
Habeas Corpus Resource Center) and 2
copies of the reporter's transcript (for
appellate counsel and habeas corpus
counsal); and revised rule 35.2(e)(3)
callsfor one copy of the clerk’s
transcript and one copy of the reporter’s
transcript for the Governor. The revised
rules track the former rules on this
point.
110. 35 Maurice H. Oppenheim Revised rule 35(c) states that if trial counsel does not Disagree. The revised rule tracks the
Attorney at Law receive the transcripts in 30 days, “counsel must statute (Pen. Code, sec 190.8, subd.
promptly notify the superior court.” The commentator (b)). Counseal should natify the trial
urges us to be more specific; he saysthat aletter judge, who isin the best position to
addressed simply to “the superior court” “could wind up | supervise the clerk and the reporter.
anywhere,” including being returned to sender. The style of these and many other rules
isto refer to the trial judge as “the
superior court.”
111. | 35.1 | Cheryl A. Geyerman Revised rule 35.1 should explain that it applies only to Disagree for the reasons stated in

Appellate Court Com.
San Diego Bar Assn.

appeals from judgments imposed after trials that began
on or after Jan. 1, 1997, either in itstitle or by adding an
“application” subdivision.

response to comment 107.
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112. | 35.1 | ThomasE. Pringle Revised rule 35.1(a) requirestrial counsel to “call the Disagree. Therevised rule tracks the
President [trial] court’s attention to any errors or omissions they statute (Pen. Code, sec 190.8, subd (c)).
Cal. Court Reporters Assn. may find in the transcripts’ during trial, and providesthat | If the commentators mean that the court
the court “must periodically ask counsel for alist of any | should be required to hold a hearing
such errors or omissions and may hold hearingsto verify | every 10 days on whether errors or
them.” The commentators propose that “ The word omissions have been found in the daily
‘periodically’ should be followed by language requiring a | transcripts, such arequirement would
hearing [after] at least ten days of reported proceedings.” | betoo intrusive on the conduct of the
They assert it isimportant that there be atime limit “so trial. The Legidature has deliberately
corrections are made timely and while memories are confided the matter to the discretion of
fresh.” the court.
113. | 35.1 | Judge Roger D. Randall The commentator assertsit is difficult, if not impossible, | Disagree. The revised rulestrack the
Kern Superior Court for appellate counseal, who are often not appointed until former rules on these points, and both
long after the trial is over, to assist the court in correcting | follow the requirements laid down by
the record; at most, appellate counsel should propose the Legislature in Penal Code section
only additions to the record, leaving the matter of 190.8. The commentator’s proposals
correctionsto trial counsel. The commentator proposes | would be inconsistent with the statutory
adding a provision to revised rule 35.1(b) requiring trial scheme.
counsel to review therecord for errorsaswell as
omissions, and deleting the provision of revised rule
35.2(a) requiring appellate counsel to review the record
for errors—or limiting that provision to exclude errorsin
the reporter’ s transcript.
114. | 35.1 | Kent Barkhurst Revised rule 35.1(c)(2) providesthat a counsel’srequest | Agree. The revised rule has been

Sr. Dep. State Public
Defender

Office of the State Public
Defender

for additions to the reporter's transcript “ must state the
nature and date of the proceedings and identify the
reporter who transcribed them.” The commentator
assertsthat it may be difficult or impossible for habeas
corpus counsel to identify the reporter years after the
trial, and asks that it be mandatory to do so only when the
information is known to counsdl.

changed to require a statement of the
reporter’ sidentity only “if known.”
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115. | 35.1 | ThomasE. Pringle In revised rule 35.1(c)(2) (quoted in preceding comment), | Agree. The word has been changed to
President theword “reported” should be substituted for “reported.”
Cal. Court Reporters Assn. “transcribed.” These arerequests to transcribe
proceedings that have already been reported.
116. | 35.1 | Maurice H. Oppenheim 1. Revised rule 34.2(g)(4) requiresthe designated judge | 1. Disagree for the reasons stated in
Attorney at Law to “fix" adate for compliance. Because “fix” assertedly | response to comment 101.
has “a sinister meaning” of corruption, it should not be
used inthe rules. “Set” would be a suitable aternative.
2. Revised rule 35.1(d)(3) uses same phrase (“The clerk | 2. Disagree for the reasons stated in
must promptly—and in any event within five days— ") response to comment 108.
that the commentator criticizes in comment 108.
117. | 35.1 | Cheryl A. Geyerman 1. Revised rules 35.1(d)(4) & (6) provide that copies of 1. Agree. Thereference has been
Appellate Court Com. additional or corrected pages of the not-yet-certified changed.
San Diego Bar Assn. record must be sent to “the parties.” The commentators
assert the quoted reference should be to “trial counsal.”
2. Revised rule 35.1(€)(1) requires the reporter to prepare | 2. Agree. The rule has been changed to
an additional computer-readable copy of the reporter’s SO provide.
transcript “for each codefendant sentenced to death.”
The commentators assert the reporter should prepare two
copies for each codefendant—one for appellate counsel
and one for habeas corpus counsal.
118. | 35.1 | ThomasE. Pringle Revised rule 35.1(e)(1) requires the clerk to “promptly” Disagree. Revised rule 35.1(e)(5)

President

Cal. Court Reporters Assn.

notify the reporter to prepare computer-readable copies
of thetranscript. The reporters’ association proposes that
the term “promptly” be qualified by adding a specified
time limit, e.g., “not to exceed five days.”

allows the reporter 10 days to prepare
the computer-readable copies after
being notified by the clerk to do so.
Thus any delay by the clerk before
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notifying the reporter cannot affect the
reporter.
119. | 35.1 | Dennis Peter Maio 1. Inrevised rule 35.1(c), refer to “corrections or 1. Disagree. The focus of revised rule
Director additions’ rather than “additions or corrections.” 35.1 is on additions rather than
Capital Central Staff corrections.
Supreme Court
2. Inrevised rule 35.1(c)(2), change “transcribed” to 2. Agree. The word has been changed.
“reported.”
120. | 35.2 | Cheryl A. Geyerman 1. Revised rule 35.2 should explain that it appliesonly to | 1. Disagree for the reasons stated in
Appellate Court Com. appeals from judgments imposed after trials that began response to comment 107.
San Diego Bar Assn. on or after Jan. 1, 1997, either initstitle or by adding an
“application” subdivision.
2. Revised rule 35.2(a)(1) providesthat “Within 90 days | 2. Agree. Former rule 39.55(b) so
after the clerk delivers the record to appellate counsel, provided.
any party may serve and file arequest for corrections or
additions.” Insert the word “defendant’s’ before
“appellate counsdl.”
3. Inrevised rule 35.2(a)(1), quoted in the preceding 3. Disagree. The phraseis superfluous:
comment, insert the phrase “ appellate counsel for” before | in this context, parties always act
“any party.” through their appellate counsal.
121. | 35.2 | Kent Barkhurst Revised rule 35.2(a)(2) providesthat a counsel’srequest | Agree. The revised rule has been

Sr. Dep. State Public
Defender

Office of the State Public
Defender

for additions to the reporter's transcript “ must state the
nature and date of the proceedings and identify the
reporter who transcribed them.” The commentator
assertsthat it may be difficult or impossible for habeas
corpus counsel to identify the reporter years after the
trial, and asks that it be mandatory to do so only when the

changed to require a statement of the
reporter’ sidentity only “if known.”
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NO.
information is known to counse!.
122. | 35.2 | ThomasE. Pringle In revised rule 35.2(a)(2) (quoted in preceding comment), | Agree. The word has been changed to
President theword “reported” should be substituted for “reported.”
Cal. Court Reporters Assn. “transcribed.” These are requeststo transcribe
proceedings that have aready been reported.
123. | 352 | Cheryl A. Geyerman Revised rule 35.2(c)(1) requires the reporter to prepare an | Agree. The rule has been changed to so
Appellate Court Com. additional computer-readable copy of the reporter’s provide.
San Diego Bar Assn. transcript “for each codefendant sentenced to death.”
The commentators assert the reporter should prepare two
copies for each codefendant—one for appellate counsel
and one for habeas corpus counsal.
124. | 35.2 | Dennis Peter Maio 1. Inrevised rule 35.2(a)(2), change “transcribed” to 1. Agree. Theword has been changed.
Director “reported.”
Capital Central Staff
Supreme Court 2. Revised rule 35.2(d)(4) provides, “If the court orders 2. Agree. The provision has been
an extension of time, the court may conduct a status reworded to provide for a status report
conference or require the defendant’ s appellate counsel to | by “the counsel who requested the
file a status report on counsel’s progress in reviewing the | extension.”
record.” The commentator suggests requiring the same
for the People’ s appellate counsd, if it is that counsel
who requested the extension.
125. | 353 | Cheryl A. Geyerman To be consistent with revised rule 35.2(e), add the Agree. Revised rule 35.3(b) has been
Appellate Court Com. Habeas Corpus Resource Center to the list of entities changed accordingly.
San Diego Bar Assn. entitled to receive a computer-readable copy of the
reporter’s transcript in revised rule 35.3(b)(1)—(2).
126. | 35.3 | Michael Laurence Same as preceding comment. Agree.

Director
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Habeas Corpus Resource
Center
127. | 35.3 | Cheryl A. Geyerman 1. Inrevised rule 35.3(c)(1), insert the phrase “appellate | 1. Disagree. The phrase is superfluous:
Appellate Court Com. counsel for” before “any party.” in this context, parties always act
San Diego Bar Assn. through their appellate counsal.
2. Revised rule 35.3(c)(4) authorizes the judge to order 2. Disagree. The objectionis
preparation of a settled statement under revised rule 32.3 | unpersuasive for the reasons stated in
of any portion of the proceedings that cannot be the response to comment 73.1.
transcribed. The commentators reiterate an objection
they made torule 32.3, i.e,, that it deletesas an
unnecessary formalism the requirement of former rule
36(b) that the application for permission to prepare a
settled statement must be verified.
128. | 35.3 | Maurice H. Oppenheim In revised rule 35.3(c)(4), change “fixing the time for Disagree for the reasons stated in
Attorney at Law performance’ to “setting the date for completion.” response to comment 101.
129. | 35.3 | Dennis Peter Maio In revised rule 35.3(c)(7) and (d), change “accurate and Agree. The changes have been made.
Director complete” to “complete and accurate,” in order to track
Capital Central Staff the wording of revised rules 35.1 and 35.2.
Supreme Court
130. 36 Cheryl A. Geyerman 1. Simplify revised rule 36 (c)(1)(A)—(D) by combining 1. Agree. Revised rule 36 (c)(1) has

Appellate Court Com.
San Diego Bar Assn.

proposed (A) with (B) and (C) with (D).

2. In revised rule 36(c)(1), require the Supreme Court
clerk to notify not only the Attorney Genera but also the
defendant’ s appellate counsel of the due date for the
respondent’s brief.

been rewritten accordingly.

2. Agree. Revised rule 36 (c)(1) has
been rewritten accordingly.
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131

36

Michael G. Millman
Director
Cdlifornia Appellate Project

1. Revised rule 36(b)(1)(A) provides that an appellant’s
opening brief produced on a computer must not exceed
78,400 words. Thisfigureisintended to trandate into
word count the figure of 280 pages stated in former rule
37(d), using aratio of 280 words per page. 280 words
per page is the ratio used to make this trandation in the
rules governing appealsin civil cases (see rule 14(c)); it
is said to be the average number of words on an 8-1/2 x
11 page, double-spaced. But rule 14(b)(5) also permits
the text of briefs to be one-and-a-half-spaced (“The lines
of text must be unnumbered and at |east one-and-a-half-
spaced.”). The average word count of a page that is one-
and-a-half spaced is approximately 340 words, or some
21 percent more than that allowed by the revised rule.
The revised rule thus penalizes defendants whose counsel
use one-and-a half spacing in their briefs. It should be
changed to reflect aword count consistent with 280
pages of one-and-a-half-spaced text.

2. Like former rule 39.57, revised rule 36(f) does not
specify whom defendant’ s counsel should serve.

3. A cross-reference to the rule on filing amicus curiae
briefs in the Supreme Court should be added to revised
rule 36.

1.

2. Agree, but the gap has been filled by
specifying in revised rule 36(g)(1) that
the Supreme Court policy on Service of
Process by Counsdl for Defendant
governs service of defendant’s briefs.
That policy spells out the requirements
in detail.

3. Agree. Thereferenceis now revised
rule 36(e).
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4. A cross-reference to the rule on the number of copies | 4. Disagree. Thereis no such cross-
of briefs to be filed in the Supreme Court (rule 44(b)) reference to rule 44(b) in any of the
should be added to revised rule 36. appellate rules, civil or criminal.
5. A cross-reference to the rule on the color of the covers | 5. Disagree. Thereis no such cross-
of briefs to be filed in the Supreme Court (rule 44(c)) reference to rule 44(b) in any of the
should be added to revised rule 36. appellate rules, civil or criminal.
132. 36 Cheryl A. Geyerman The commentators make the same points as comments Same responses as the responses to
Appellate Court Com. 131.3-5. comments 131.3-5.
San Diego Bar Assn.
133. 36 Dennis Peter Maio The commentator assertsthat “A petition for rehearing is | Disagree. In the context of the
Director not so much abrief as. . . an application.” appellate rulesit is deemed a brief: rule
Capital Central Staff 40(i) providesthat “ The word ‘ briefs
Supreme Court includes petitions for rehearing . . . .”
134. | 36.2 | Cheryl A. Geyerman 1. Rule 36.2(a) statesthat rule 29.2 governs oral 1. Disagree. This provision tracks the

Appellate Court Com.San
Diego Bar Assn.

argument and submission of the cause in death penalty
appeals “unless the court provides otherwise in its
Internal Operating Practices and Procedures or by order.”
The commentators urge that the relevant part of those
Practices and Procedures be incorporated in therule in
haec verba rather than simply be cross-referenced.

2. Rule 36.2(b)(3) should be corrected to provide, as
stated in the Advisory Committee Comment to that rule,
that two counsel may argue on each side if they notify the
court “within 10 days after the date of the order setting

identical wording of rule 29.2(a),
governing oral argument in the Supreme
Court in civil appedls. The reason for
the cross-reference was to avoid
formalizing, in the text of arule, a
provision that the Supreme Court may
want to amend informally, as part of its
Practices and Procedures. The same
reason applies here.

2. Agree. Therule will be amended to
SO provide.
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the case for argument.”
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